Against Medical Advice

David Fink, Ph.D.

Permission to Heal
According to the Talmudic Sages, permission to heal the sick is
implicit in Exodus 21:18-19:
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When men quarrel and one strikes the other with a
stone or with his fist and the man does not die but becomes
bedridden, then if the man rises again and walks abroad
with his staff, he that struck him shall be clear; he shall pay
only for the loss of his time, and shall have him thoroughly
healed.

These verses require anyone who strikes another to cause the
victim to be healed. It follows that the Torah permits medical
practice.’

Among the commentators on this passage, Rashi and the
Tosafot are of particular importance.

Rashi’ explained the need for such permission in the Torah.
Had the Torah been silent, we might have thought it improper to
heal a person whom God has caused to be ill. Although all illness
ultimately derives from God, the Torah makes clear that it is His
will that we alleviate suffering.

The Tosafot® observed that the Torah’s permission to heal
applies equally in cases of disease and in cases of injury inflicted by
a fellow man.

Rav Abraham Isaac Kook
Rav Kook* had a novel approach to the question of the Torah’s
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permitting physicians to heal:’
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When the Talmudic Sages inferred on the basis of the
verses in Exodus 21 that physicians are permitted to heal,
they clearly meant that although there is some doubt
regarding the theory of medicine, healing is still to be
permitted. For if it were clear [beyond a doubt that the
theory of medicine is correct], how could one imagine that
healing would not be obligatory? Does one not violate the
verse “You shall not stand forth against the life of your
neighbor”® even when one’s neighbor’s misfortune is
caused by Heaven...? However, the principle here is that
the principles of medicine have not been so clearly proven
and it is unknown whether their assumptions are to be
doubted. Therefore the Torah had to permit healing for
there is no other way open to man.

In this passage Rav Kook suspected the foundations of
medicine. Since every medical theory must be viewed with distrust,
it is unclear whether any medical theory should be applied in
lifesaving. Perhaps, one might think, the biblical law which pro-
hibits standing idly by when one’s neighbor is in danger requires us
to take only measures of undoubted value.

In Rav Kook’s view we must always consider the possibility that
medical theory is wrong and that any attempted treatment will be
ineffective or even injurious. Since the value of any specific medical
practice is doubtful, the question naturally arises whether it is
permitted to practice medicine at all. To this the Talmudic Sages
responded by deriving a clear permission to heal from the verses in
Exodus 21. The Torah permits medical treatment although the very
foundations of that treatment are in doubt.

5. Da’at Cohen 140, p. 260b.
6. Leviticus 19:16.
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The Obligation to Heal and to Be Healed
According to Rambam in his Commentary on the Mishna,’
healing is not only permitted; it is obligatory:
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The Law requires the physician to heal Jews. This is
part of what they said [in the Talmud] when they explained
that the verse “you shall surely restore it to him”® includes
the obligation to heal the sick. For if you see someone being
harmed and you can save him, you are to save him with your
body, with your property, or with your knowledge.

In Rambam’s view physicians are obligated to use their know-
ledge, their skill, and their property to provide medical care. Just as
the verse “you shall surely restore it to him” obligates us to restore
lost property, so it obligates the physician to restore lost health.

This principle obligates the physician to engage in healing.
However, it does not require the patient to seek medical treatment;
neither does it require the patient to follow the physician’s advice.

Rambam clearly formulated the physician’s obligation to heal
in this passage in his Commentary on the Mishna. However, when he
later wrote the Mishneh Torah, his code of Jewish law, he did not
mention any such obligation. There are two possible approaches to
Rambam’s silence in the Mishneh Torah. Perhaps he changed his
mind and no longer held that the physician is obligated to heal. Or
perhaps the physician’s obligation is included in some other
principle.

Rabbi Baruch Epstein’ explained Rambam’s silence in the
Mishneh Torah very simply. The verses in Exodus which we quoted
above imply only permission to heal, not a commandment to heal.
According to Rambam the biblical source requiring the healer to
treat a patient is in Deuteronomy 22:1-2:
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7. Nedarim 4:4.
8. Deuteronomy 22.
9. Lithuania, 1860-1942; see his Torah Temimah, Exodus 21:145.
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You shall not see your brother’s ox or his sheep go
astray and hide yourself [i.e., withhold your help] from
them; you shall take them back to your brother. And if he
is not near you, or if you do not know him, you shall bring
it home to your house, and it shall be with you until your
brother seeks it; then you shall restore it to him.

In the Talmud it is written that these verses also require saving
an endangered life." If we must save lost property, surely we must
also save life.

Since Rambam did codify this biblical law of lifesaving in
Hilchot Rotseach 1:14, Rabbi Epstein reasoned that “it is obvious
that when one is sick there is a commandment to heal him.” If we
must restore lost property, surely we must restore lost health.

Like Rambam, neither Rif nor Rosh mentioned in their codes
of Jewish law any specific obligation of the physician to heal. Since
they did codify the general principle of lifesaving, Rabbi Baruch
Epstein’s approach could apply to them as well.

In short, the physician’s obligation to heal can be viewed as
part of the general obligation of lifesaving, which in turn is derived
from the obligation to restore lost property. It follows that there is
no need to single out physicians and obligate them to heal as their
obligation is a logical consequence of the general principle re-
quiring the return of lost property.

Rashba

Like Rambam, Rashba'' held that medical practice is obli-
gatory. However, Rashba’s approach to the matter is different,
leading to different conclusions. In a historic responsum'? he dealt
at length with the value of rational, secular knowledge in general
and medicine in particular. After justifying the practice of medicine
on the basis of a number of biblical and rabbinic sources, he added:
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10. Tractate Sanhedrin 73a.
11. Spain, 1235-1310.
12. 1:413.
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It is prohibited to endanger oneself by relying on a
miracle, as they said: A leaning wall reminds you of your
sins.”? Further they said: Anyone who relies on a miracle
will not be granted a miracle." It is permitted to rely on
man as long as the Lord remains in your heart... This
principle pertains to every manner of human endeavor with
the exception of perfect men of great merit as in the story
of Rabbi Chanina ben Dosa and the wild animal, as they
said: Woe to the man who encounters a wild animal, and
woe to the wild animal which encounters Rabbi Chanina
ben Dosa..."” Even the most pious may not rely [on God] in
the course of their endeavors unless [they act] in accord
with the laws of nature. Thus they may not say, “I shall fill
my candle with water or wine,” and rely on a miracle to
ignite it.

Rashba’s position is based on an important principle. After
having established in an earlier passage that the practice of
medicine is permitted, he concluded that the sick must apply the
rules of nature to try to cure themselves. The reason the sick are
prohibited from refraining from therapy is simple: Except for
perfect men of great merit like Rabbi Chanina ben Dosa, no one is
allowed to rely on a miracle. Instead everyone must act in accord
with the laws of nature. This is true even if God intended the
patient’s illness to cause him or her to repent, as they said in the
Talmud: If your walls are dangerously leaning, remember your sins!

According to Rashba the patient is obligated to accept
treatment. In this he goes beyond the obligation formulated by
Rambam in his Commentary on the Mishna where he only demon-
strated the obligation of the physician to engage in healing.

Rabbi Chayyim Yosef David Azulai (Chida)
In the eighteenth century Rabbi Chayyim Yosef David Azulai
of Hebron (known by the acronym “Chida”) supported the

13. Tractate Berachot 55a.
14. Cf. tractate Taanit 20b.
15. Tractate Berachot 37a.
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approach of Rashba despite certain opinions among the earlier
authorities to the contrary. Rabbi Azulai added a new formulation
to support the patient’s obligation to accept medical treatment: '
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It seems that nowadays one should not rely on
miracles. Instead the sick are obligated to behave in accord
with the ways of the world and call a physician to heal
them. They cannot deviate from common practice and say
that they are greater than the most pious men of the
generation who have been healed by physicians. This is
almost prohibited, either because it would be prideful or
because it is prohibited to rely on miracles when one is in
danger, thereby recalling one’s sins while sick. Indeed, you
should act like everyone else; it is the common practice to
accept healing by physicians without accepting it in one’s
heart. Rather you should cling to the Creator to strengthen
His mercy with all your heart. Trust only in Him!

There is an enigmatic element in this passage. Chida seems to
encourage medical treatment while instructing the patient to reject
the value of that therapy and trust only in God.

The acceptance of medical therapy is based on two ideas. First,
he reaffirmed the position of Rashba that it is improper to rely on
miracles. Second, he wrote that refusal of medical treatment would
be prideful.

Although the formulation of this second reason is innovative, it
is closely related to Rashba’s reasoning. Patients who refuse
treatment in the belief that God will miraculously heal them place
themselves in the congregation of the most pious who are worthy of
such miracles. This is prideful and therefore wrong. It is better to
have a more modest view of oneself and not depend on being
worthy of miracles.

16. Birchei Yosef, Yoreh De‘ah 336:2
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Rashba indirectly referred to the problem of pridefulness when
he quoted the Talmudic expression that a leaning wall should
remind you of your sins. Rashba indirectly referred to the concept
of humility; Chida explicitly formulated it.

When Chida instructed the patient to reject the value of
medical therapy in his heart, he meant that the patient is to believe
that God is the source of healing. There are two ways in which He
can heal: either through miracles or through the agency of medical
therapy. Since it is wrong to rely on miracles, it follows that the
patient should accept treatment while believing that God is the true
source of healing.

There is one other element in this passage which deserves
careful attention. Chida did not actually prohibit relying on mir-
acles as did Rashba. Instead he wrote that such reliance is “almost
prohibited.” There is some distance between “prohibited” and
“almost prohibited.”

Although Chida in principle agreed with Rashba that reliance
on miracles is wrong, he acknowledged that such reliance has some
legitimacy and is therefore not altogether prohibited. In short,
Chida favored Rashba’s position but did not absolutely prohibit the
refusal of medical treatment.

Chida seems to have based his opinion on a historical
development. In earlier generations, when there were more pious
people who merited miracles, the position rejecting medical
intervention had its place. But “nowadays,” when such miracles are
rare, it would be prideful for any individual to rely on miraculous
intervention.

Ramban

In discussing Chida’s position we observed that he supported
the approach of Rashba in opposition to other authorities who held
that there is no obligation of medical therapy. Most specifically
Chida rejected the opinion of Ramban."” Like Rambam, Ramban
was a physician.'® He wrote about medical treatment in two pass-

17. Spain/Israel, 1194-1270.

18. See Resp. Rashba 1:120, 1:413, and 1:825, where Ramban is described by his
disciple as having treated a gentile woman in childbirth. Rabbenu Yona was
reportedly unhappy that Ramban treated infertility in a gentile woman (see Rabbi
Yosef Karo in Bedek ha-Bayit Y.D. 154:2). In Resp. Rashba 1:167 Ramban is
described as treating a patient for a condition like sciatica or lumbago (o1 oIn)
without reference to the patient’s religion. Ramban prepared a manuscript of
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ages. First, in his Commentary on the Torah he wrote:"
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The rule is that when the Jewish people are perfect and
numerous their affairs are not conducted in accord with the
laws of nature at all. This is so for their individual persons
as well as for their land, and for their whole aggregate and
as well as for each one of them because the Lord blesses
their bread and their water and removes all illness from
their midst so they have no need of physicians and no need
to protect themselves by any medical prophylaxis as is
written: I am the Lord, your healer.” And thus the
righteous men would do in the times of prophecy if they
would occasionally sin and fall sick. They would not seek
out physicians [to heal them]. Rather [they sought out]
prophets...

What place have physicians in the household of those
who do the will of God since He promised that “He will

prescriptions for various ailments (see H.D. Chevel, Ramban, p. 36). For further
data, see D. Margalit, Chachmei Yisrael ke-Rofeim, pp. 128-135.

19. Leviticus 26:11.

20. Exodus 15:26.
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bless your bread and your water, and take away sickness
from the midst of you”??! Medical practice pertains to food
and drink, prohibiting some and commanding others...
When those who reject the way of medicine fall sick as
punishment for their sins, they are healed by the will of the
Lord. But those who followed the way of medicine — the
Lord left them to the accidents of nature.

This is what they meant when they said:** The verse
“have him thoroughly healed”” implies that the Torah
permits the physician to heal. Note that they did not say
that the Torah permits the patient to be healed. However,
whenever a patient has fallen sick and has come to be
healed, since he follows the way of medicine and is not a
part of the congregation of the Lord whose lot is life, the
physician ought not be prohibited from providing
treatment. The physician need not fear that the patient
might die by his hand because he is proficient in his work.
Neither [need the physician avoid healing] so that it will be
said that only the Lord is the healer of all flesh since it
[medical treatment] has become the common practice.
Therefore when men quarrel and one strikes the other with
a stone or with his fist, he that struck him shall pay for the
medical expenses.” This is because the Torah does not rely
on miracles...

According to Ramban, the Lord watches over the Jewish
people and heals their ills as long as they obey His commandments.
In the days of the prophecy, the sick would turn to the prophets for
religious instruction to bring them close to God, who would heal
them. Within the ideal framework of complete devotion to God
there is therefore no need for medical intervention to effect a cure.
Instead, Torah and fulfillment of its commandments will lead to
divine intervention curing the sick.

On the other hand, those who were imperfect in their devotion
to God and fell ill as punishment for their sins occasionally failed to
turn to the prophets for instruction in returning to the ways of the
Lord. These sinners, who followed the advice of physicians instead

21. Exodus 23:25.
22. Bava Kama 85a.
23. Exodus 21:19.
24. Exodus 21:18-19.
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of the prophets, did not merit divine intervention. Therefore they
could only hope for a medical cure in accord with the laws of
nature.

In Ramban’s view a medical cure is never the best option for
the patient. Instead the sick should endeavor to come closer to God
so that they will merit His miraculous intervention. This is why the
Talmud never said that it is permissible to accept medical treat-
ment. If read carefully, the Talmud’s leniency regarding medical
treatment pertains only to the physician. In the words of the Tal-
mud: “the Torah permits medical practice.”” In short, physicians
are permitted to treat the sick even though it is fundamentally
wrong for the sick to seek medical treatment.

Ramban was aware that this position posed two problems, one
exegetical and one ethical. First, if providing medical treatment was
never prohibited, why did the Torah need to give the physician
permission to treat patients? What was the putative problem which
the Sages were resolving when they formulated the permission to
provide medical treatment?

The second problem is an ethical dilemma. On the one hand, it
is improper to accept medical treatment. On the other, the Torah
permits the physician to provide medical treatment. How can
medical treatment be at once improper for the patient and correct
for the physician? If it is wrong, surely the physician should have no
part in it. If it is correct, why should the patient not freely benefit
from it?

Ramban responded to the first problem by writing that “the
physician need not fear that the patient might die by his hand
because he is proficient in his work.” The physician might feel that
it is improper to provide any medical treatment which could
endanger the patient. Indeed, it would be reasonable to conclude
that dangerous medical treatment is always improper since it is
surely wrong to injure the patient. Therefore, the Torah had to
permit medical practice precisely because of its dangers. Although
it is in general wrong to do anything to endanger another, medical
practice is permitted despite its dangers.

Ramban added an important condition to the permission to
practice medicine. He wrote that the physician is permitted to
endanger the patient “because he is proficient in his work.” Only a

25. Tractate Berachot 60a; Bava Kama 85a.
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well-trained physician is permitted to provide treatment.

In his Torat ha-Adam* Ramban took this principle one step
further by prohibiting practitioners from healing unless they are
proficient and there is no one greater. Anyone who practices while
there is another more proficient is, in Ramban’s view, “a spiller of
blood.” Proficiency is not enough; the practitioner must be the best
available.”’

According to Ramban, when the Talmud said that physicians
may provide medical treatment, it meant that the most proficient
physician available need not fear that the patient will die by his or
her hand.

Ramban also resolved the ethical dilemma of providing medical
treatment for patients who ought not accept it. It is true that
accepting medical treatment is wrong. Therefore providing medical
treatment in general makes the practitioner partially responsible
for the wrongdoing of the patient in accepting treatment. It would
be similarly wrong to provide any service which is ethically un-
acceptable.

In this case, however, medical treatment “has become the
common practice.” This means that the people have already lost
their trust in God. That is why they turn to physicians instead of
spiritual leaders. Since the people place their trust in the
physicians’ skill and knowledge, they no longer merit miraculous
intervention. Instead they are subject to the laws of nature. Given
the accomplished fact of the people’s lack of trust in God and their
being subject to the laws of nature, the Torah permitted the
practitioner to provide treatment.

Since medical therapy has become the common practice, it
follows that medical practitioners need not fear that they are
usurping God’s role as “the healer of all flesh” since the patients
are indeed subject to the laws of nature and the practitioner can
indeed cure them with medical science.

The second passage in which Ramban discussed the ethical
status of medical treatment is also in his Torat ha-Adam.” After
analyzing the Talmudic passage which concludes that the Torah
permits medical practice, he added:

26. Ed. Chevel, pp. 43-44.
27. Rabbi Yosef Karo codified this position in Yoreh De‘ah 336:1.
28. Ed. Chevel, p. 42.
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However, this “permission [to heal]” is in fact per-
mission to fulfill the commandment to heal and is part of
[the commandment of] lifesaving as was taught:® One
feeds him [on the Fast of Yom Kippur] on the advice of
experts. Further it was learned:* He who suffers faintness
from fasting [on Yom Kippur] is fed honey or other sweets
until his eyes become clear.

These patients are fed on the advice of experts... They
are all treated in accord with medical practice. And it is
impossible to know these things except by [medical]
science... Since we profane the Sabbath by medical treat-
ment, it follows that it is part of [the commandment of]
lifesaving. And lifesaving is a great commandment.

He who is quick [to provide treatment] is praise-
worthy; he who needs to be asked is reprehensible; he who
inquires [whether it is permissible] is a spiller of blood.
Worse is he who despairs and does nothing. It follows that
every physician who knows this science and art is obligated
to heal. If he declines, he is a spiller of blood.

In this passage Ramban sounds like Rambam. There is nothing
wrong with medical practice. On the contrary, failure to provide
treatment is a great sin and healing is the fulfillment of a great
commandment.’’

The tension between these two passages is clear. Which
represents Ramban’s true view? Did he insist on the great value of
medical practice as indicated in his Torat ha-Adam, or did he

29. Tractate Yoma 82a.
30. Ibid.
31. Rabbi Yosef Karo codified this position in Yoreh De‘ah 336:1.
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grudgingly permit the practitioner to heal while holding that it is
fundamentally wrong to accept treatment as indicated in his Comm-
entary on the Torah? Since he wrote his Commentary on the Torah in
his old age, one might conclude that in the course of his life he
changed his mind and that his final opinion is to be found there.
But this is not the approach taken by the rabbinic commentators.

After referring to both passages, Chida** observed that in
neither passage did Ramban permit the patient to seek medical
treatment. This being the common thread in the two passages, the
role of the practitioner in the Torat ha-Adam must be understood in
terms of the fuller explanation in the Commentary on the Torah.
Therefore, in Ramban’s view medical practice is fundamentally
wrong. When it is permissible, it becomes part of the command-
ment of lifesaving. In any event, it is always wrong for the patient to
seek medical treatment instead of relying on God.

Although this was Chida’s understanding of Ramban’s view,
Chida himself agreed with the position of Rashba. As we men-
tioned above these authorities prohibit reliance on miracles nowa-
days and therefore require seeking medical treatment.

Rabbi Eliezer Yehuda Valdenberg® also dealt with the tension
between the passages by Ramban. He disagreed with Chida’s
understanding since in his view the passage in Torat ha-Adam seems
to encourage the sick to seek medical treatment when read in its
broader context.

Accordingly the tension between the two passages is even
greater, touching not only on the ethics of providing treatment but
also on the propriety of seeking treatment. The resolution of this
problem lies in the orientation of the two passages. Ramban framed
his opinion in the Commentary on the Torah in fundamental terms
without considering external factors. Since, however, very few
individuals are worthy of miraculous cures and since the Torah
itself does not depend on miracles, Ramban in fact held medical
practice to be permissible.

Further, medical practice in fact fulfills a commandment and is
obligatory because man’s life depends on it. Since God abandons
those who seek medical practice to the laws of nature, they are in
fact in danger and it is therefore proper to treat them. This is the

32. Birchei Yosef 336:2.
33. Ramat Rachel 20:3, bound with Tsits Eliezer, pt. 5.
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thrust of the passage in Torat ha-Adam which is framed in relative
terms considering the realities of people’s piety.

Rabbi Ovadya Yosef, who had been a judicial colleague of
Rabbi Valdenberg before becoming Chief Sefardic Rabbi of Israel,
also wrote that Ramban in fact agreed that nowadays in the post-
prophetic era medical therapy is obligatory.*

Rabbi Avraham Yeshayahu Karelitz (The Chazon Ish)
In the summer of 1926, the Chazon Ish® wrote a letter strongly
supporting medical therapy:*®
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In matters of health I think it is a mitzvah and an
obligation to exert oneself in accord with the laws of
nature. This is an obligation to perfect the human form,
which the Creator imprinted in His world. Some of the
Talmudic Sages went to gentile physicians and even to
heretics to be treated. Many plants, animals, and minerals
were created for medical purposes. The Gates of Wisdom,
which have been given to everyone, were also created to
enable us to think, to meditate, and to know.

Indeed, there is a way among the ways of the Lord to
skip over nature and all the more to skip over most
exertion in accord with the laws of nature. But one must
carefully weigh this matter for both ways of turning from
the truth are wrong, whether your trusting [in God] exceeds
your real level of trust or whether you believe too much in
your own exertion...

34. Resp. Yehavve Da‘at 1:61.
35. Lithuania/Bnei Braq, 1878-1953.
36. Kovets Iggerot 1:136.
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The Chazon Ish apparently accepted the opinion of Ramban,
whom he seems to have understood in a way very similar to Rabbis
Valdenberg and Yosef. Although pious individuals might theo-
retically be worthy of miracles and therefore “skip over nature,”
most people should seek medical treatment. For most people,
following medical advice is obligatory.

To this the Chazon Ish added that if you have great trust in
God it would indeed be wrong to “believe too much in your own
exertion,” that is, to place too much trust in medicine. You must act
in accord with your level of trust in God. Just as it is wrong to put
too much trust in medical science, so is it wrong for those with
insufficient trust in God to refuse treatment.

Ramban’s view, as accepted with minor variations by Rabbis
Valdenberg, Yosef, and Karelitz, represents the mainstream of
modern rabbinic thought. In practice, these authorities understand
Ramban in a way which brings his thinking very close to Rambam’s.

Rabbi Avraham ibn Ezra

Rabbi Avraham ibn Ezra’s’” opinion on the question of medical
practice was stricter than the other authorities we have seen. In his
Commentary on the Torah™ he wrote:

NN D ONYT 9D D 00 T 22T — PRI DT PR
TITAY MDYON TITA O INMA YY XYY N DY TIT W Wwwnd
NN XA MYYD TN PRI TN "N OIN ININ 2INON YD, MINIIN
TP ARY THNT DX TIDY ;5 T2IPNR 9NN ONMPOM =191 .10y GMY

190N — 9PN 11D NN VIXTN 7207 1721 /N7 X9V DY)
2INON P 1OVYN DY X DY AMKRIID DTN DI DTN T N7
NO9N NN TYUND — ”NIINY DN KXY IURY YV .DYWINN T 1IN
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The opinion permitting medicine is the opinion of a
single Talmudic sage.” For in my opinion it is proper to
rely directly on the Creator and not on one’s under-
standing. So it is with astrology and medicine for it is
written: I am the Lord, your healer.” There is no need to
make any other physician His partner. Thus it is written: I

37. Spain, 1089- c.1164.

38. Exodus 21:19; ed. A. Weiser, 2:287.

39. The single Sage was Rabbi Ishmael in tractate Bava Kama 85a.
40. Exodus 15:26.

you must
act in
accord
with your
level of
trust

in God
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shall remove all illness from your midst; and: He shall bless
your bread and your water."

The meaning of the verse “and you shall have him
thoroughly healed,”** which is inflected in the [factitive]
verbal form of piel rather than gal, is that a blow inflicted
by man can be healed by man. But who will heal whom God
has smitten? Rather is it written: He has smitten, and He
shall heal.”” The meaning of “you will be unable to heal”*
is that you will be unable to heal it [a blow inflicted by
God] as you heal blows inflicted by man.

Compare Rabbi ibn Ezra’s comment on Exodus 15:26:*

YNNY YN NIDNNI DIXWNIM NINNT NI TV N O W
T2 NYYN NOW 07D VDN PPN YPVA ORI D2 1TINY N2V OINN2
.DNY YNV TIUND

— NIND 5y DNYNONINY NYNND DN — IR TN OINY I TV
DN NDID PRY DXINN DX MNNIT TUND N0 TN IO PN
DN

You must remember that you have seen with your own
eyes the illness and the blows and the plagues which I have
placed upon Egypt due to their rebellion against Me. But if
you obey My laws, you will escape them and I shall not do
to you as I did to them.

Further, “I am the Lord, your healer” — you will need
no physician for any disease which I have decreed to be
upon the earth as I cured the bitter waters which no
physician could cure.

Unlike Rambam and Ramban, Rabbi ibn Ezra distinguished

between medical problems caused by man and those caused by
God. The Torah permitted medical practice only for man-made
problems since blows inflicted by man can be healed by man. But
naturally occurring sickness is a blow inflicted by God. And blows
inflicted by God ought to be healed only by God.*

41.
42.
43.
44.
45.
46.

Exodus 23:25.

Exodus 21:19.

Hosea 6:1.

Deuteronomy 28:27,35.

Ed. A. Weiser, 2:101.

It is interesting to note that at age sixty-four, shortly before beginning his Long
Commentary on Exodus, Rabbi ibn Ezra developed a chronic sickness (see N. Golb,
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Some authorities have rejected Rabbi ibn Ezra’s opinion.
Rabbi Simon ben Zemach Duran,*” for example, dismissed Rabbi
ibn Ezra’s halachic conclusions because “he was not a well-versed
authority on Jewish law.”* Although Rabbi Duran was writing
about a different topic, he would presumably conclude that Rabbi
ibn Ezra’s opinion opposing medical treatment also lacks weight.

More recently, Rabbi Moshe Mat (Moss)* also rejected Rabbi
ibn Ezra’s position, concluding that “no one may refrain from
(treatment by) physicians; no one may be left to drown, for the
words of the Sages permitting medical practice pertain to all forms
of healing whether internal or external; and the Torah’s permission
to heal is in fact permission to fulfill the commandment to heal™ as
long as one’s trust in God is constant and one believes that every-
thing depends on His will and the physician is His agent.””'

Without directly referring to Rabbi ibn Ezra, Rabbi Yoel
Sirkes™ expressed an opinion close to that of Rabbi Mat. “If the
patient with a divinely inflicted wound turns solely to physicians
rather than to God,” he wrote, “medical treatment is prohibited.
But if the patient trusts that God will send him a remedy, it is
permissible to seek medical treatment even for a divinely inflicted
wound. This is the practice in all Jewish communities.””

According to Rabbi Sirkes, Rabbi ibn Ezra’s position is

Les Juifs de Rouen au Moyen Age [1985], p. 184).
The first of the two passages quoted above is from his earlier Short Commentary,
written before the onset of his chronic condition. The same passage appears in a
slightly abbreviated form in the Long Commentary which he wrote while sick. It is
apparent that his suffering did not lead him to change his mind regarding medical
treatment.
In the year 1156, at the age of sixty-seven, Rabbi ibn Ezra completed his
Commentary on Psalms, in which he repeated his opposition to medical treatment
and his insistence that the sick rely solely on God in five separate passages with
slight variations of formulation. See his comments on Psalms 30:3, 32:10, 38:10,
103:5, and 146:8.
As is apparent from the quoted passages, Rabbi ibn Ezra did approve of medical
treatment for man-made problems. He himself was active in the field of medicine
and wrote a medical book entitled Nisyonot (= Experiments), which is extant in the
Bodlean and Paris manuscript collections. See M. Steinschneider, Die Arabische
Literatur der Juden (1902), p. 156, ms. 106:2.

47. Spain/North Africa, 1361-1444.

48. Resp. Tashbets 1:51.

49. Galicia, 1551- ¢.1606.

50. Cf. Ramban in Torat ha-Adam.

51. Matteh Moshe, Bikkur Cholim 4:3 (= p. 221b in the Warsaw edition, 1876).

52. Poland, 1561-1640.

53. Bayit Chadash, Yoreh De‘ah 336:1.
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theoretically justifiable only in the case where the patient places his
trust exclusively in medical treatment. But in practice medical
treatment is acceptable as long as one recognizes that God is the
ultimate source of all remedies. It follows that medicine is in fact
permitted in the religious community of Israel.

Rabbi Eleazar Fleckeles™ also rejected Rabbi ibn Ezra’s
opinion, finding it at odds with the views of the Sages of the Talmud.
“God gave physicians the right to practice medicine,” he wrote, “and
they may treat any illness whether internal or external.”>

However, other authorities seem to have accepted Rabbi ibn
Ezra’s position. For example, Rabbenu Bahya ben Asher also wrote
in his Commentary on the Torah™ that whenever man is healed in
the Torah the root 891 (=heal) appears in the factitive verbal form
of piel rather than gal. Whenever God heals the root is in the gal
form. This is because men heal through pain and suffering, but God
heals gently without pain.

This is a clear echo of Rabbi ibn Ezra’s commentary, which also
interpreted the root N9 in terms of its factitive verbal form (piel).
Then Rabbenu Bahya went on to write that the Torah only permits
medical treatment of external wounds. Internal disease, on the
other hand, can be healed only by the Healer of All Flesh.

The Avnei Nezer

In the summer of 1873 Rabbi Zeev Nachum Bornstein of Biale,
Galicia, wrote a responsum to his son, Avraham of Sochaczew,’’
dealing with a patient who had been instructed by his physicians to
drink prohibited milk. The question was: is it proper for the patient
to act against medical advice and refuse to drink the milk?

In his responsum Rabbi Zeev N. Bornstein first analyzed the
opinions of Rabbi ibn Ezra and Ramban against accepting medical
treatment, and the opinion of Rabbi Sirkes in favor of treatment. In
his conclusions, Rabbi Bornstein found room to reject medical
advice:

Y2797 XA 1ARA DY TINDD PYINN NDIND 931 INTIT IR
Y PRNIN DY TINDY RHY DNV HINT MNMON NMIVINNDD VINYO

54. Prague, 1754-1826.

55. Resp. Teshuvah me-Ahavah 3, p. 69d.

56. Exodus 21:19.

57. Poland, 1839-1910.

58. Printed in Rabbi A. Bornstein, Resp. Avnei Nezer, Choshen Mishpat 193.
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Regarding consuming prohibited foods for an internal
disease, it seems that a righteous patient may rely on ibn
Ezra and Ramban rather than on physicians. This is
because the opinions of ibn Ezra and Ramban are a
majority against the opinion of Rabbi Sirkes.

Rabbi Sirkes having written that [accepting medical
treatment] “is the practice of all Jewish communities” proves



70

Jewish Medical Ethics

nothing since Ramban himself acknowledged that medical
treatment was common practice and so it was written in the
Talmud. Nonetheless, Ramban wrote that the practice [to
accept medical treatment] is not an act of piety.

It is wrong to say that in matters of lifesaving we ignore
the majority. Rather we see ourselves that the physicians
habitually do damage. And it would be seemly before God
to escape from them.

Further, it seems to me that a proof can be brought for
Ramban’s position from the Talmud [Tractate Bava Kama
80a]: There was once a certain pious person who suffered
with his heart, and the physicians said that there was no
remedy for him unless he sucked warm milk every morning.
[A goat was therefore brought to him and fastened to the
legs of the bed, and he sucked from it every morning.]
After some days his colleagues came to visit him, but as
soon as they noticed the goat fastened to the legs of the
bed, they turned back and said: “An armed robber [i.e., a
goat which is prone to pasture anywhere and thus eat the
crops of the public] is in the house of this man! How can
we come in to [visit] him?” [They thereupon sat down and
inquired into his conduct, but they did not find any fault in
him except this sin about the goat.] He also at the time of
his death proclaimed: I know that no sin can be imputed to
me save that of the goat, when I transgressed against the
words of my colleagues.”

This is a difficult [story] for lifesaving supersedes all
prohibitions! However, since he was a pious person, he
certainly did not have to act in accord with medical advice
as Ramban wrote. All the more [did he not need to follow
medical advice when told to violate] a prohibition...

For someone who is less than perfectly righteous and
who wishes to accept medical treatment, lifesaving might
indeed supersede even this prohibition [of keeping the
goat]. Only for a pious person would it [keeping the goat]
be considered a sin...

All this has to do with righteous individuals. But the
question remains: may a patient who is not righteous be
strict and reject medical advice to eat prohibited foods?
...But it seems to me that in this matter such a patient is to
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be considered righteous for he wishes to be strict regarding
prohibited foods and to trust in God even in a matter which
is life threatening. Therefore, even one who is not righteous
may be strict in avoiding prohibited foods against medical
advice.

But we must still ask whether it is permitted to refrain
from seeking medical advice in a matter which does not
touch on prohibited foods... It would seem to me that since
we see that physicians habitually do damage, anyone can
put his trust in God so as not to endanger himself de facto.
In this matter he is considered to be righteous because he
trusts in God. Further, the simple meaning of the passage
by Ramban indicates that anyone may do so...

All this T have written in theory, not for practice,
because I am unworthy to give instruction in such a serious
matter. May the Lord in His mercy enlighten my eyes in
His Torah.

Rabbi Zeev N. Bornstein structured his responsum in an
interesting way, using a number of halachic principles. First, he
limited the halachic analysis to three sources: Ramban, Rabbi ibn
Ezra, and Rabbi Sirkes. Since only Rabbi Sirkes supported patients
accepting medical treatment, he was led to favor the majority view
according to which rejecting therapy is an act of piety.

Rabbi Bornstein’s application of the principle of majority is
problematic. He ignored Rambam as well as the other authorities
quoted above. In addition, he did not actually insist on the principle
of majority. Instead, he concluded that the patient is entitled to rely
on the majority opinion of Ramban and Rabbi ibn Ezra. Thus he
did not invalidate the “minority opinion” of Rabbi Sirkes. Finally,
he disregarded Rabbi ibn Ezra’s opinion and the principle of
majority in the remainder of the responsum and ultimately justified
the Ramban’s position on the basis of a Talmudic proof.

In view of these considerations, it seems clear that the principle
of majority is not the basis on which Rabbi Zeev N. Bornstein based
his conclusions. Instead he tried to bring a second principle to bear
to resolve the controversy. This is the principle of common practice.

In general, a controversial issue can be resolved by determining
whether the communities of Israel have accepted a uniform prac-
tice following one specific opinion. Such a uniform practice, if it
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can be documented, would indicate the resolution of a controversy.

In this case, however, common practice cannot guide us in
establishing the definitive halacha. Ramban himself acknowledged
that common practice was not in accord with his opinion since the
masses of people did in fact turn to physicians for treatment. That
is why he held that providing medical treatment is permissible
although he never approved of the patient seeking treatment.

Since Ramban held his opinion in the face of common practice
to the contrary, the principle of common practice is useless in
resolving this controversy. The existence of a common practice to
accept medical therapy only proves that the masses of people do
not have sufficient trust in God. Therefore, they in fact do not
merit miraculous cures and it has become permissible for them to
seek medical treatment. Medicine might still have no place in an
ideal world, and a pious person might still be commanded to put his
trust exclusively in God.

Since the principle of common practice cannot be applied here,
Rabbi Bornstein turned to a third method to resolve the contro-
versy. In this method, the rabbinic scholar analyzes Talmudic
sources to determine which opinion is truly in accord with the
thinking of the Sages.

Rabbi Bornstein’s analysis of the Talmudic story of the goat
demonstrates that although lifesaving procedures generally super-
sede Torah prohibitions, it is still improper for a pious man to
violate any prohibition on the basis of medical advice. Since the
point of the story corresponds with Ramban’s position regarding
medical practice, Rabbi Bornstein considered that position to be
proven.

Having established Ramban’s opinion on the basis of the
Talmudic source, Rabbi Bornstein proceeded to break new ground.
According to Ramban, it is clear that the pious should reject
medical treatment and those of little piety are permitted to accept
treatment. What about those who in general are of little piety yet
wish to rely entirely on God in a specific illness? Should they be
considered pious and therefore entitled to reject treatment, or are
they obligated to follow the principles of those of little piety who
must apply the laws of nature to be healed since they do not merit
miraculous intervention?

Rabbi Bornstein was of the opinion that reliance on God makes
the patient a pious individual who merits God’s intervention. It



Against Medical Advice 73

follows that it is proper for such a patient to refuse medical treat-
ment even though he might not be so pious in other matters. Medical
treatment is required only for those who put their trust in medicine.

The story of the goat calls for the pious individual to reject
medical advice which contradicts Jewish law, for example by
rejecting the advice to take a prohibited animal into the house. Is
pious rejection of medical treatment limited to cases where the
indicated treatment constitutes a violation of Jewish law, or is it
proper for the pious to reject all forms of treatment?

Since physicians habitually do damage, it is not clearly advan-
tageous for the patient to accept medical treatment. This implies
that only complete certainty regarding the efficacy of a treatment
would require its acceptance by the patient (assuming the treatment
involves no halachic prohibitions). As long as such certainty is
impossible, every patient is entitled to put his trust in God so as not
to endanger himself with medical treatment. This idea was later
developed by Rav Kook™ when he wrote about the fundamental
doubts which surround the whole of medical science.

One last point needs to be made regarding the modest
statement with which Rabbi Bornstein ended his responsum.
Formulations of modesty such as this do not necessarily detract
from the weight of a rabbinic opinion. See Yabbia Omer 5, Even ha-
Ezer 18:8,%° where Rabbi Yosef assembled evidence that halachic
authorities routinely ignore such statements of modesty when
analyzing halachic literature.

Rabbi Zeev N. Bornstein of Biale was the author of the well-
received Aguddat Ezov®' and presumably would not have published
his opinion had he not been convinced of its correctness. In
addition, his son, the renowned Rabbi A. Bornstein of Sochaczew,
apparently concurred with his father’s opinion as he chose to
include it in his own Avnei Nezer without comment.

In summary, Rabbi Bornstein supported Ramban’s position
and took it two steps further by applying it to individuals who are
less than perfect saints as well as to modes of treatment which
involve no specific violation of Jewish law. It is always proper for
the patient to trust in God and refuse medical treatment.

59. v. supra.
60. p.332b.
61. Bilgoraj, 19009.
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The Shem mi-Shemuel

Rabbi Avraham Bornstein was succeeded by his only son,
Shemuel.”” Rabbi Shemuel Bornstein edited his father’s Avnei Nezer
(including his grandfather’s responsum on rejecting medical treat-
ment) and wrote Shem miShemuel,” a commentary on the Torah,
which includes many of his father’s ideas.

In the fall of 1916, Rabbi Shemuel Bornstein’s son-in-law was
very sick, perhaps with influenza, which was epidemic then, or
another pulmonary condition. Although his physician thought it
important for him to eat and drink, he apparently wanted to follow
the position of Ramban or Rabbi ibn Ezra and to fast on Yom
Kippur against medical advice. In this he was in accord with the
opinions of his father-in-law’s father (Rabbi A. Bornstein of
Sochaczew) and his father-in-law’s grandfather (Rabbi Zeev N.
Bornstein of Biale).

Rabbi Shemuel Bornstein wrote a remarkable letter to his sick
son-in-law in which he encouraged the patient to follow medical
advice and eat on Yom Kippur: %

SYY 71N BV NN YN NN ONYNY DININD ,TANND 72T
NVUNY 0PIT NHRN DM D0 IO TN ANn NN
TPNIND NN LN YNRYNND DXNPON O TYUNRD DIAN .INN2 PIINRD
MNYRN 1D 17T T N AUN 29D) ,DINT 1272 NN PINN DAY TIND
TN NN OXNND TN NN, NPYIN NN TY 1NN OX .UYD
¥ . PNNND T NDON ,PYAD XD 11T DIV 1NN DN TN 0N INHY
DRY .DIND KDWY NOID WU PN RN OYNAIN 012 DIND NNV N
NON ,ND0N INYYY 7100 12 VIV DN KON PRND PRY 1WNN
129N .20 NN WA MPraa DD PR YD NP0 PADY 199N
S(N7Y 79 NP DY NN DY ,PNNNT 51D OTRN PRY NN 10D
JNDD PYMIY AN ADIN RO AN PRY DI NDIND 199N
NI IDANT,OINK DY YYD YT NPYIVI 05N NI NDIND 12N
A2 PYMIY PR, IINNIN 1INY
APOVY DYDY NN NN NYHY 12OV 1N NN NOT NLD
5Y 9 YIRNIYIDINY oM NINN AYTY YV OTRN NPNY MTN
TINR NI DPND NYTY INYT DVIN OTRY NN ,PRY NINY INIY
DN IYOSNY T2 PR D DY .59701 INY MY RIN,D20ON 11277 inwd
NOY NNV NNINN INON NYTY YHYNY Nna o ,97oN12 DINA NY

62. 1856-1926.
63. 1928-1934.
64. Printed in Shem mi-Shemuel Mo ‘adim, p. 262.
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My daughter, Margalit, told me that the physician said
that the condition of your lung is steadily improving, may
God grant that his words be true and that you soon
recover. However, as the fast of Yom Kippur is
approaching, I most strongly warn you against being overly
righteous regarding the fast. Follow the physician’s
instructions! [It would be well] if he tells you that less than
a measure is sufficient, namely less than the bulk of half an
egg in eight minutes. But if he says that this measure is
insufficient, heaven forbid that you be strict. For He who
has commanded us to fast on Yom Kippur has also
commanded us to follow medical advice and not fast. Do
not think that the permission [to eat] applies only to those
patients who are in immediate danger [of death], heaven
forbid. Rather [the permission applies] even to distant
dangers, for in matters of lifesaving we do not follow the
majority. Even if the danger lies in the distant future, one
may not be strict. Thus the Sages said [Tractate Yoma 83a]:
Even if the patient says, “I do not need [to eat]” and the
physician says, “He needs [to eat],” we follow the
physician’s advice. Even if the patient is trained in
medicine and knows to evaluate others and even if he is an
expert, we do not listen to him.

You surely remember having heard from me many
times that the essence of Judaism is conforming to the
opinion of the Torah and its Sages, even if they tell you
that left is right. Setting aside your own opinion in favor of
the opinion of the Torah and opening your ears to the
words of the Sages® are worth more than all else.

65. The measure given here is somewhat stricter than required by the Shulchan Aruch.
See Orach Chayyim 612:1, 618:7.
66. Cf. tractate Zevachim 29a.
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Therefore, do not trouble yourself if you do not fast on
Yom Kippur for following the opinion of the Sages of the
Torah who commanded [you] not to fast, if the physician
instructed [you] not to fast, is worth more than the fast
itself...

Thus “Go, eat your bread with enjoyment, and drink
your wine with a merry heart; for God has already
approved of what you do.””” We know that this verse was
spoken by a divine voice in the days of King Solomon when
they ate on Yom Kippur during the construction of the
Temple.

Praying for your health with love, your friend and
father-in-law blesses you with a good sealing [in the Book
of Life],

Shemuel

This letter is not our first example of intergenerational conflict
regarding medical treatment. Rashba’s principle teacher was
Rabbenu Yona ha-Hasid of Barcelona, whom he always called »mn
290 (= my teacher, the master). However for a time he was also a
disciple of Ramban, whom he called y72n9n > (= my teacher,
Ramban). In any event, we have seen that Rashba disagreed with
Ramban’s position opposing medical practice. Rabbi Shemuel
Bornstein’s letter presents us with a conflict of opinions not only
between teacher and disciple, but between the generations of a
single family.

Unlike his father and grandfather who approved of patients’
piety in avoiding any Torah prohibition, Rabbi Shemuel wrote
“against being overly righteous.” Unlike the elder Bornsteins who
supported patients acting against medical advice, he insisted that
his son-in-law “follow the physician’s instructions.” Whereas the
responsum printed in the Avnei Nezer makes clear that “in matters
of lifesaving it is wrong to ignore the majority,” Rabbi Shemuel
wrote, “in matters of lifesaving we do not follow the majority.”

His grandfather’s responsum had been written in 1873. Rabbi
Shemuel completed editing and printing the fourth volume of his
father’s Avnei Nezer containing that responsum in 1926, the last

67. Ecclesiastes 9:7.
68. See Midrash Numbers 17:2 (end).
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year of his life. It is therefore possible that he was unaware of the
elder Bornstein’s opinion when he wrote his letter to his son-in-law
in 1916. If so, one might conjecture that towards the end of his life
he would have changed his mind after studying his grandfather’s
opinion.®”

Source: ASSIA  Jewish Medical Ethics,
Vol. III, No. 2, September 1998, pp. 36-47

69. Halachic authorities occasionally rely on conjecture such as this to reduce the

weight of an opinion. The usual formulation is: If A. had known the earlier opinion
of B., he might have come to different conclusions. See Maharik, Shoresh 96; Resp.
Radbaz 4:1369 (=297); Rama, Choshen Mishpat 25:2; Shach, Yoreh De‘ah 242:8
(hanhagot).
It is also unlikely that Chazon Ish, who wrote his letter in the summer of 1926, was
familiar with the Avnei Nezer, which was printed in the same year. However, the
Chazon Ish generally analyzed halachic sources independently, coming to his own
conclusions without being influenced by his contemporaries. His support for
medical treatment, based on his understanding of Ramban, would probably have
remained strong even if he had seen the Avnei Nezer.



