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5DEEL�(OLH]HU�<HKXGD�9DOGHQEHUJ��LQ�7VLWV�(OL¶H]HU��GLVWLQJXLVKHV�
EHWZHHQ� WZR� W\SHV� RI� SK\VLFLDQ� HUURU�� ,I� WKH� SK\VLFLDQ�PLVWDNHQO\�
WKRXJKW� WKDW� D� GUXJ� RU� LQMHFWLRQ� ZRXOG� KHDO� EXW� WKH� GUXJ� RU�
LQMHFWLRQ�SURYHG�KDUPIXO�RU�HYHQ�NLOOHG�WKH�SDWLHQW��WKH�SK\VLFLDQ�LV�
QHLWKHU�UHVSRQVLEOH�QRU�FXOSDEOH��3K\VLFLDQV�DUH�HQWLWOHG�WR�UHO\�RQ�
WKHLU� LQIRUPHG�SHUFHSWLRQ�RI�WKH�VLWXDWLRQ��DIWHU�DOO��HYHU\�PHGLFDO�
WKHUDS\� HQWDLOV� DQ�HOHPHQW�RI� ULVN� DQG�ZKDW�PD\� FXUH�RQH�SDWLHQW�
PD\�NLOO�DQRWKHU��

%XW� LI�� WKURXJK� LQDWWHQWLRQ� RU� KDVWH�� WKH� SK\VLFLDQ� SUHVFULEHG�
WKH� ZURQJ� GUXJ� ²� RQH� QRW� VDQFWLRQHG� E\� PHGLFDO� VFLHQFH� ²� WKH�
SK\VLFLDQ�LV�FHUWDLQO\�FXOSDEOH��(YHQ�E\�PHGLFDO�VWDQGDUGV��WKH�SK\��
VLFLDQ�ZDV� QRW� HQJDJHG� LQ� WKH�PLW]YD�RI�KHDOLQJ��2Q� WKH� FRQWUDU\��
GXH�WR�QHJOLJHQFH��D�GDQJHURXV�GUXJ�ZDV�VXEVWLWXWHG�IRU�D�VDOXWDU\�
RQH�� 7KH� SK\VLFLDQ·V� RYHUVLJKW� LV� FRQVLGHUHG� D� ZLOOIXO� DFWLRQ��
6LPLODUO\��WKH�SK\VLFLDQ�LV�FXOSDEOH�LI��GXH�WR�LQDWWHQWLRQ��KH�JDYH�DQ�
XQZDUUDQWHG�LQMHFWLRQ�ZKLFK�KDUPHG�RU�HYHQ�NLOOHG�WKH�SDWLHQW���

�
���'HDWK�&DXVHG�E\�(UURQHRXV�$GPLQLVWUDWLRQ�

5DEEL� 0HLU� 7VYL� 9LWPHLU�� ZURWH� LQ� UHVSRQVD� 5DPDWV� WKDW� D�
SK\VLFLDQ� ZKR� FDXVHG� WKH� GHDWK� RI� D� SDWLHQW� E\� DGPLQLVWHULQJ� D�
PHGLFLQDO� FUHDP� LQ� WKH�ZURQJ� SODFH� LV� OLDEOH� WR� H[LOH��7KLV� GLIIHUV�
IURP�RWKHU�FDVHV��VXFK�DV�WKH�IDWKHU�ZKR�DFFLGHQWDOO\�NLOOHG�KLV�VRQ�
ZKLOH� GLVFLSOLQLQJ� KLP� DQG� WKH� WHDFKHU�ZKR� DFFLGHQWDOO\� NLOOHG�KLV�
SXSLO�XQGHU�VLPLODU�FLUFXPVWDQFHV��7KH�IDWKHU�DQG�WKH�WHDFKHU�ZHUH�
HQJDJHG�LQ�PLWVYRW� LQFXPEHQW�XSRQ�WKHP�DV�SDUHQWV�DQG�WHDFKHUV��
������������
��� 5HVSRQVD�7VLWV�(OL¶H]HU��SW�����5DPDW�5DKHO��FK������
��� 1LQHWHHQWK�FHQWXU\��3RODQG��
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EXW� WKH� SK\VLFLDQ� ZDV� QRW� HQJDJHG� LQ� WKH�PLW]YD� RI� KHDOLQJ� HYHQ�
WKRXJK� WKDW�ZDV�KLV� LQWHQW��/LNH� WKH� FRXUW� IXQFWLRQDU\�ZKRVH�GXW\�
ZDV� WR� DGPLQLVWHU� D� SXQLVKPHQW� RI� IRUW\� ODVKHV� EXW� DFFLGHQWDOO\�
DGGHG� DQ� H[WUD� ODVK�� ZKLFK� UHVXOWHG� LQ� WKH� SHUVRQ·V� GHDWK�� WKH�
SK\VLFLDQ� LV� FXOSDEOH�� 7KH� 0LVKQD� UXOHV� WKDW� KH� LV� JXLOW\� RI�
PDQVODXJKWHU�DQG�OLDEOH�WR�H[LOH����
�
���,QMHFWLRQ�RI�D�3RLVRQRXV�6XEVWDQFH�

:KDW�LV�WKH�ODZ�UHJDUGLQJ�D�SK\VLFLDQ�ZKR�PLVWDNHQO\�LQMHFWHG�D�
SDWLHQW�ZLWK�D� OHWKDO�VXEVWDQFH� LQVWHDG�RI� WKH�UHTXLUHG�GUXJ"�+RZ�
FDQ�WKH�SK\VLFLDQ�GR�SHQDQFH"�

5DEEL�<LW]KDN�:HLVV��DQVZHUV�WKLV�TXHVWLRQ�LQ�0LQKDW�<LWVKDT��
EDVLQJ� KLV� UXOLQJ� WKDW� D� SK\VLFLDQ� ZKR� LQMHFWHG� D� SRLVRQRXV�
VXEVWDQFH�LV�OLDEOH�WR�H[LOH�RQ�WKH�6KXOKDQ�$UXNK��ZKLFK�VWDWHV�WKDW�
WKH�SK\VLFLDQ�ZKR�NLOOV�XQLQWHQWLRQDOO\�LV�OLDEOH�WR�H[LOH��

5DEEL�:HLVV�FLWHV�5DEEL�9DOGHQEHUJ�RQ�WKH�YDULRXV�DSSURDFKHV�
WR� PHGLFDO� HUURU�� DFFRUGLQJ� WR� ZKLFK� SK\VLFLDQV� ZKR� PDNH� D�
MXGJPHQWDO�HUURU� LQ�JLYLQJ�ZKDW�WKH\�WKLQN�LV�DQ�HIIHFWLYH�LQMHFWLRQ�
RU�GUXJ�PD\�QRW�OHJDOO\�EH�FRQVLGHUHG�OLDEOH��%XW�LI�WKH�ZURQJ�GUXJ�
ZDV�DGPLQLVWHUHG�EHFDXVH�RI� LQDWWHQWLRQ��WKH�SK\VLFLDQ�LV� OLDEOH�RQ�
WKH�EDVLV�RI�WKH�SULQFLSOH�WKDW�´D�KXPDQ�LV�DOZD\V�IRUHZDUQHG�µ�7KH�
XQLQWHQWLRQDO� DFW� LV� FRQVLGHUHG� LQWHQWLRQDO� EHFDXVH� WKH� SK\VLFLDQ�
DFWHG�QHJOLJHQWO\���

�
���'HQWLVWU\�

,Q� 6KHYHW� KD�/HYL��5DEEL� 6KHPXHO� KD�/HYL�:RVQHU�� DGGUHVVHV�
WKH�TXHVWLRQ�RI�GHQWLVW�OLDELOLW\�ZKHQ�WKH�GHQWLVW·V�GULOO�VOLSSHG�IURP�
WKH� LQWHQGHG� WRRWK� WR� DQRWKHU� WRRWK�� FDXVLQJ� WKH� SDWLHQW�
FRQVLGHUDEOH�PRQHWDU\�ORVV��

5DEEL�:RVQHU�FLWHV�7RVHIWD��D�TXDOLILHG�SK\VLFLDQ�ZKR�SUDFWLFHV�
PHGLFLQH�ZLWK�WKH�FRXUW·V�FRQVHQW�LV�QRW�OLDEOH�LI�GDPDJH�ZDV�FDXVHG�
LQ� WKH� FRXUVH� RI� KLV� WUHDWPHQW�� EXW� LI� KH� GLG� PRUH� WKDQ� ZDV�
DSSURSULDWH� WKHQ� KH� LV� OLDEOH��5DEEL�:RVQHU� H[SODLQV� WKDW� HYHQ� LI�
WKH�GDPDJH�RFFXUUHG�LQ�WKH�FRXUVH�RI�WKH�SK\VLFLDQ·V�WUHDWPHQW��KH�
LV� H[HPSW� IURP� SXQLVKPHQW� EHFDXVH� KLV� ZRUN� FRQWULEXWHV� WR� ´WKH�
JHQHUDO� JRRG�µ�7KLV� UXOLQJ�HQVXUHV� WKDW�SK\VLFLDQV�ZLOO�QRW� UHIUDLQ�
������������
��� 0DNNRW�����UHVSRQVD�5DPDWV��DGGHQGD�WR�2UDK�+D\\LP�DQG�<RUHK�'H¶DK�����
��� +HDG�RI�WKH�UDEELQLFDO�FRXUW�RI�WKH�(LGD�+DUHLGLW��-HUXVDOHP��
��� 5HVSRQVD�0LQKDW�<LWVKDT��SW���������������
��� 5DEEL�RI�=LNKURQ�0HLU��%QHL�%HUDT��,VUDHO��
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IURP�SUDFWLFLQJ�PHGLFLQH��:HUH�LW�QRW�IRU�WKLV�FRQVLGHUDWLRQ��WKH�ODZ�
ZRXOG�UHTXLUH�WKH�SK\VLFLDQ�WR�SD\�GDPDJHV��

7KH�H[HPSWLRQ�IURP�OLDELOLW\�RI�D�SK\VLFLDQ�ZKR�FDXVHG�GDPDJH�
LV� WKHUHIRUH� OLPLWHG� WR�ZKHQ�KH�RU� VKH�GLG�ZKDW�ZDV� FDOOHG� IRU�� LQ�
WKH�DSSURSULDWH�SDUW�RI�WKH�ERG\��ZLWKRXW�VXFFHVV��+RZHYHU��WKH�ODZ�
LV�GLIIHUHQW�LI�WKH�SK\VLFLDQ�GLG�PRUH�WKDQ�ZDV�DSSURSULDWH��VXFK�DV�
FXWWLQJ� RU� GULOOLQJ�� (YHQ� WKRXJK� WKH� SK\VLFLDQ� GLG� VR� XQLQWHQ��
WLRQDOO\�� KH� RU� VKH� ZDV� QRQHWKHOHVV� QHJOLJHQW� DQG� LV� MXGJHG� DV�
WKRXJK� WKH� GDPDJH� ZHUH� LQWHQWLRQDO�� 7KHUHIRUH�� WKH� SK\VLFLDQ� LV�
OLDEOH�IRU�GDPDJHV���

5DEEL�:RVQHU�FRQFOXGHV�WKDW�WKH�ODZ�UHTXLUHV�WKH�SK\VLFLDQ�WR�
FRPSHQVDWH�WKH�SDWLHQW�IRU�GDPDJHV��6LPLODUO\��D�SK\VLFLDQ�LV�OLDEOH�
IRU�GDPDJHV� LQ�HYHU\�PHGLFDO�SURFHGXUH�SHUIRUPHG�E\�PLVWDNH�RQ�
KHDOWK\�� LQVWHDG�RI�GLVHDVHG��SDUWV�RI�WKH�ERG\�ZKHQ�LQMXU\�UHVXOWV��
2I�FRXUVH�� WKLV�DSSOLHV�RQO\�ZKHQ�WKH�SK\VLFLDQ�FOHDUO\�FRXOG�KDYH�
DVFHUWDLQHG� ZKLFK� SDUW� RI� WKH� ERG\� UHTXLUHG� WUHDWPHQW� EXW� ZDV�
QHYHUWKHOHVV�QHJOLJHQW���

�
���8QZDUUDQWHG�6XUJHU\�RU�'UXJ�7KHUDS\�

5DEEL� 6DPXHO� 7XUN� H[SODLQV� WKH� GLIIHUHQFH� EHWZHHQ� WKH�
SDUDOOHO�FDVHV�RI�WKH�IDWKHU�RU�WHDFKHU�H[HPSW�IURP�SXQLVKPHQW�IRU�
NLOOLQJ�LQ�WKH�FRXUVH�RI�SHUIRUPLQJ�D�PLW]YD�DQG�WKDW�RI�D�SK\VLFLDQ�
OLDEOH� WR� H[LOH� IRU� NLOOLQJ� XQLQWHQWLRQDOO\�� 7KH� 7RUDK� GRHV� QRW�
UHTXLUH�D�IDWKHU�ZKR�VWUXFN�KLV�VRQ�LQ�RUGHU�WR�HGXFDWH�KLP�WR�JDXJH�
ZKHWKHU�RU�QRW� WKH� VRQ� LV�DEOH� WR�EHDU� WKH�EORZ�� ,I� WKH�FKLOG�GLHG��
WKHUHIRUH�� WKH� IDWKHU� LV� QRW� UHVSRQVLEOH� DQG� LI� WKH� EORZV� ZHUH�
DGPLQLVWHUHG� IRU� HGXFDWLRQDO� SXUSRVHV�� KH� LV� H[HPSW� IURP� H[LOH��
7KH�SK\VLFLDQ��WKRXJK�IXOILOOLQJ�D�PLW]YD�� LV�REOLJDWHG�WR�ZHLJK�WKH�
DSSURSULDWH�WUHDWPHQW�H[WUHPHO\�FDUHIXOO\�EHIRUH�SURFHHGLQJ�DQG�LI�
KH� IDLOV� WR� GR� VR� KH� LV� FHUWDLQO\� QRW� FRQVLGHUHG� D� PHUH� YLFWLP� RI�
FLUFXPVWDQFHV��EXW�UDWKHU�DQ�XQLQWHQWLRQDO��QHJOHFWIXO�SHUSHWUDWRU��
(YHQ�WKRXJK�KH�ZDV�HQJDJHG�LQ�D�PLW]YD��KH�LV�OLDEOH�WR�H[LOH�LI�WKH�
SDWLHQW�GLHG�DV�D�UHVXOW�RI�WKH�DGPLQLVWHUHG�WUHDWPHQW��

3K\VLFLDQV�DUH�REOLJDWHG�WR�FKHFN�DQG�H[DPLQH�WKH�SURFHGXUHV�
WKH\� HPSOR\� ZLWK� H[WUHPH� FLUFXPVSHFWLRQ�� 7KXV�� D� SK\VLFLDQ� ZKR�
SHUIRUPHG�DQ�XQQHFHVVDU\�RSHUDWLRQ�GXH�WR�ODFN�RI�FLUFXPVSHFWLRQ��
UHVXOWLQJ� LQ� WKH� SDWLHQW·V� GHDWK�� LV� FHUWDLQO\� OLDEOH� WR� H[LOH�� %XW� D�
SK\VLFLDQ�ZKR�GLG�HYHU\WKLQJ�LQ�DFFRUGDQFH�ZLWK�DFFHSWHG�PHGLFDO�
������������
��� 5HVSRQVD�6KHYHW�KD�/HYL��<RUHK�'H¶DK��������
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SURFHGXUH� DQG� WKH� SDWLHQW� QRQHWKHOHVV� GLHG� LV� H[HPSW� IURP� WKH�
SXQLVKPHQW� RI� H[LOH�� +H� LV� QRW� UHVSRQVLEOH� EHFDXVH� WKH�PLW]YD� WR�
KHDO�UHTXLUHV�WUHDWPHQW�RI�WKH�SDWLHQW���
�
���(UURU�'XH�WR�1HUYRXVQHVV�RU�&RQIXVLRQ�

5DEEL�+D\\LP�'DYLG�KD�/HYL��UXOHV�WKDW�D�SK\VLFLDQ�ZKR�PDNHV�
D�FRUUHFW�GLDJQRVLV�EXW�RXW�RI�QHUYRXVQHVV�RU�FRQIXVLRQ�FRPPLWV�D�
IDWDO� HUURU� GXULQJ� D� PHGLFDO� SURFHGXUH�� LV� H[HPSW� IURP� ´KXPDQ�
SURVHFXWLRQ�µ�1R�FRXUW�FDQ�REOLJDWH�WKH�SK\VLFLDQ��RIWHQ�D�VXUJHRQ�
ZKR�ZRUNV�XQGHU�H[WUHPH�SUHVVXUH��WR�SD\�FRPSHQVDWLRQ��7KH�EDVLV�
IRU� WKH�H[HPSWLRQ� LV� WKH� LPSHUDWLYH� WR�HQVXUH�´WKH�JHQHUDO�JRRG�µ�
$V�DSSOLHG�KHUH�� WKLV�PHDQV� WKDW� LI�ZH�ZHUH� WR� MXGJH�DV� OLDEOH� WKH�
SK\VLFLDQ� XQGHU� ZKRVH� FDUH� WKH�PLVKDS� RFFXUUHG�� WKHQ� SK\VLFLDQV�
ZRXOG� JHQHUDOO\� UHIUDLQ� IURP� SHUIRUPLQJ� GHOLFDWH� DQG� GLIILFXOW�
WUHDWPHQWV�� IHDULQJ� SRWHQWLDO� FRQVHTXHQFHV�� ,Q� VXFK� DQ� HYHQW�� WKH�
UHDO�ORVHUV�ZRXOG�EH�WKH�VLFN�WKHPVHOYHV��7KHUHIRUH��WKH�SK\VLFLDQ�LV�
H[HPSWHG�RQ�DFFRXQW�RI�´WKH�JHQHUDO�JRRGµ�²�WKDW�LV��WKH�ORQJ�UDQJH�
JRRG�RI�WKH�VLFN��

7KH�SK\VLFLDQ�LV��KRZHYHU��QRW�FRPSOHWHO\�DEVROYHG�LQ�WKH�H\HV�
RI� *RG�� $� SK\VLFLDQ� ZKR� LV� WUXO\� LQWHUHVWHG� LQ� IXOILOOLQJ� PRUDO�
REOLJDWLRQV�LQ�UHODWLRQ�WR�*RG�ZLOO�PDNH�D�SHUVRQDO�HIIRUW�WR�SODFDWH�
DQG�FRPSHQVDWH�WKH�YLFWLP����

�
���6XUJLFDO�0DOSUDFWLFH�

,I� D� SDWLHQW� GLHV� DV� WKH� UHVXOW� RI� DQ� RSHUDWLRQ�� WKH� VXUJHRQ� LV�
JHQHUDOO\� H[HPSW� IURP� SXQLVKPHQW� VLQFH� LW� LV� QRW� NQRZQ� LI� WKH�
VXUJHRQ�HUUHG�GXULQJ�WKH�RSHUDWLRQ��,I��KRZHYHU��H[SHUW�SK\VLFLDQV�
GHWHUPLQH� WKDW� WKH� VXUJHRQ� GLG� HUU� LQ� SHUIRUPLQJ� PRUH� WKDQ�
UHTXLUHG�RU� XQQHFHVVDU\� VXUJHU\�� WKHQ�KH� LV� OLDEOH� IRU�SXQLVKPHQW�
DQG�WKH�FRXUW�LV�REOLJDWHG�WR�SXQLVK�KLP�ZLWK�D�SULVRQ�VHQWHQFH����

�
���'LUHFW�DQG�,QGLUHFW�3URFHGXUH�

7KH� IROORZLQJ� FDVH� LV� DGGUHVVHG� LQ�%HVDPLP�5RVK����$�SDWLHQW�
GLHG� DIWHU� WDNLQJ� PHGLFLQHV� SUHVFULEHG� RQ� WKH� EDVLV� RI� D� PHGLFDO�
H[DPLQDWLRQ��8QGHU�TXHVWLRQLQJ�� WKH�DWWHQGLQJ�SK\VLFLDQ�DGPLWWHG�
������������
��� 5��7XUN��+D�'DURP�������������
��� &KLHI�UDEEL�DQG�KHDG�RI�WKH�UDEELQLFDO�FRXUW��7HO�$YLY�-DIID��
����$VHK�/HNKD�5DY��SW���������
����5��<D¶DNRY�0HVKXODP�*LQVEXUJ��0LVKSDWLP�OH�<LVUDHO��S�������
����$WWULEXWHG� WR�5��$VKHU�EHQ�<HKLHO� DQG�RWKHU�JUHDW�6SDQLVK�7RUDK� VFKRODUV�RI� WKH�

WKLUWHHQWK�FHQWXU\��
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HUULQJ� LQ� KLV� GLDJQRVLV� DQG� SUHVFULELQJ� GUXJV� WKDW� FDXVHG� WKH�
SDWLHQW·V�GHDWK��6KRXOG�WKH�SK\VLFLDQ�EH�SXQLVKHG�ZLWK�H[LOH"�

7KH�DXWKRU�FLWHV�7RVHIWD��ZKLFK�VWDWHV�WKDW�D�TXDOLILHG�SK\VLFLDQ�
ZKR� NLOOHG� D� SDWLHQW� WKURXJK� WUHDWPHQW� LV� WR� EH� H[LOHG�� EXW� KH�
GLVWLQJXLVKHV� EHWZHHQ� W\SHV� RI� HUURU�� 7RVHIWD� UHIHUV�� KH� QRWHV�� WR�
FDVHV� VXFK� DV� WKDW� RI� WKH� VXUJHRQ� ZKR� PLVWDNHQO\� FXWV� DQ� RUJDQ��
FDXVLQJ�WKH�SDWLHQW·V�GHDWK��7KH�VXUJHRQ�LV�OLDEOH�WR�H[LOH�VLQFH�WKH�
VDPH�DFW��FRPPLWWHG�GHOLEHUDWHO\��ZRXOG�UHTXLUH�WKH�GHDWK�SHQDOW\��
%XW� ZKHQ� WKH� HUURU� LV� GUXJ� SUHVFULSWLRQ� DQG� QR� GLUHFW� SK\VLFDO�
SURFHGXUH� LV�SHUIRUPHG�RQ�WKH�SDWLHQW·V�ERG\��WKH�SK\VLFLDQ�LV�QRW�
OLDEOH� WR� H[LOH�EHFDXVH�HYHQ�GHOLEHUDWH�SUHVFULELQJ�RI� OHWKDO�GUXJV��
ZKLFK� LV� QRW� FRQVLGHUHG� D� GLUHFW� FDXVH� RI� GHDWK�� GRHV� QRW� UHTXLUH�
WKH�GHDWK�SHQDOW\�� ,Q�RXU� FDVH�� WKH�SK\VLFLDQ� LV� H[HPSW�HYHQ� IURP�
SXQLVKPHQW� DW� WKH� KDQG� RI� *RG� VLQFH� KH� LQWHQGHG� WR� FXUH� WKH�
SDWLHQW� XVLQJ� KLV� EHVW� PHGLFDO� NQRZOHGJH�� :KDW� PRUH� FRXOG� EH�
H[SHFWHG�RI�KLP"�2QO\�DIWHUZDUGV�GLG�KH�UHDOL]H� WKDW�KH�KDG�EHHQ�
PLVWDNHQ�LQ�KLV�GLDJQRVLV��

,Q�VXPPDU\��D�GLVWLQFWLRQ�VKRXOG�EH�GUDZQ�EHWZHHQ�DQ�HUURU�LQ�
VXUJHU\� RU� RWKHU� PHGLFDO� SURFHGXUHV� SHUIRUPHG� GLUHFWO\� RQ� WKH�
SDWLHQW·V� ERG\� DQG� DQ� HUURU� LQ� GUXJ� SUHVFULSWLRQ�� ,Q� WKH� ODWWHU�
LQVWDQFH�� WKH� SDWLHQW·V� GHDWK� LV� FDXVHG� QRW� E\� D� GLUHFW� PDQXDO�
DFWLRQ��EXW�UDWKHU�E\�DQ�LQGLUHFW�DFWLRQ����

�
��� 'LVWLQFWLRQ� EHWZHHQ� 0DOSUDFWLFH� LQ� 'UXJ� 7KHUDS\� DQG� LQ�

6XUJHU\�
5DEEL�6KLP¶RQ�EHQ�7VHPDK��7DVKEHWV����GLVWLQJXLVKHV�EHWZHHQ�

VXUJHRQV�DQG�SK\VLFLDQV�ZKR�WUHDW�WKURXJK�GUXJV��+H�H[SODLQV�WKDW�
URIHK� XPDQ� �´TXDOLILHG� SK\VLFLDQµ� RU� ´PHGLFDO� FUDIWVPDQµ�� LQ�
7RVHIWD� UHIHUV� WR�´D�SK\VLFLDQ�ZKR�GRHV�PDQXDO�ZRUN��KLV�XQLQWHQ��
WLRQDO�DQG�LQWHQWLRQDO�HUURUV��ERWK�LQMXU\�DQG�NLOOLQJ��DUH�FRPPLWWHG�
ZLWK� LURQ� LQVWUXPHQWV�µ� 7KLV� GHVFULEHV� D� VXUJHRQ�� ZKR� DORQH� LV�
VXEMHFW�WR�WKH�ODZV�PHQWLRQHG�LQ�7RVHIWD��

$Q�LQWHUQLVW��ZKR�WUHDWV�WKURXJK�GUXJV�²�´E\�SRWLRQV��OD[DWLYHV��
FRPSRXQGV�� DQG�EDWKVµ�²� LV�QRW� FDOOHG�D� URIHK�XPDQ�� UDWKHU��KH� LV�
FDOOHG�DQ�RUGLQDU\�SK\VLFLDQ��+H�FDQQRW�EH�KHOG�UHVSRQVLEOH�IRU�WKH�
KDUP� KH� PD\� FDXVH�� ´,I� KH� HUUHG�� ZKHWKHU� ZLWWLQJO\� RU� QRW�� DQG�
WKHUHE\�NLOOHG� WKH�SDWLHQW�RU� LQFUHDVHG�KLV�SDLQ�ZKLOH� LQWHQGLQJ� WR�
������������
����5HVSRQVD�%HVDPLP�5RVK������
����)LIWHHQWK�FHQWXU\��$OJHULD��
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KHDO��KH� LV�H[HPSW�IURP�ERWK�GLYLQH�MXGJPHQW�DQG�WKH�SXQLVKPHQW�
RI� H[LOH�µ� 7KLV� LV� EHFDXVH� KH� FDQ� RQO\� UHO\� RQ� KLV� LQIRUPHG�
SHUFHSWLRQ��7KH�GLVWLQFWLRQ��WKHQ��LV�EHWZHHQ�WKH�HUURU�RI�D�VXUJHRQ�
ZKR�FDXVHV�LQMXU\�DQG�WKDW�RI�DQ�LQWHUQLVW�ZKR�FDXVHV�KDUP�E\�GUXJ�
WKHUDS\����

5DEEL�9DOGHQEHUJ� H[SUHVVHV� VXUSULVH� DW� WKH� UXOLQJ� LQ�7DVKEHWV�
FLWHG�DERYH��:K\�FDQQRW�WKH�UDWLRQDOH�WKDW�KH�FDQ�RQO\�UHO\�RQ�KLV�
LQIRUPHG� SHUFHSWLRQ�� LQYRNHG� WR� H[HPSW� WKH� SK\VLFLDQ� ZKR� XVHV�
GUXJ�WKHUDS\��DOVR�EH�LQYRNHG�LQ�WKH�FDVH�RI�WKH�VXUJHRQ"�5HJDUGLQJ�
WKH�VWDWHPHQW�LQ�7DVKEHWV�WKDW�D�SK\VLFLDQ�ZKR�XVHV�GUXJ�WKHUDS\�LV�
QRW�OLDEOH�EHFDXVH�KH�GRHV�QRW�FDXVH�LQMXU\�ZLWK�KLV�KDQGV��VKDOO�ZH�
VD\�WKDW�LI�RQH�SHUVRQ�JLYHV�DQRWKHU�SHUVRQ�D�GUXJ�WKDW�GDPDJHV�DQ�
RUJDQ��KH�LV�QRW�OLDEOH"�6LPLODUO\��LI�RQH�SHUVRQ�JLYHV�DQRWKHU�D�GUXJ�
ZKLFK�NLOOV�KLP��LV�WKH�IRUPHU�QRW�FRQVLGHUHG�D�PXUGHUHU"���

5DEEL� :RVQHU� FLWHV� WKH� GLVWLQFWLRQ� PHQWLRQHG� LQ� 7DVKEHWV�
DERYH��FRPPHQWLQJ�WKDW�LQ�WKH�ODWH�WZHQWLHWK�FHQWXU\�WKH�GLVWLQFWLRQ�
LV�XVXDOO\�QR� ORQJHU�DSSOLFDEOH�EHFDXVH�RI� WKH�FDSDFLW\� IRU�SUHFLVH�
LQWHUQDO� H[DPLQDWLRQV�� 7KHUHIRUH�� D� SK\VLFLDQ� ZKR� FDXVHV� KDUP�
WKURXJK�GUXJ�WKHUDS\�ZKHQ�PRGHUQ�WHVWLQJ�FRXOG�KDYH�DVFHUWDLQHG�
LI�WKH�WKHUDS\�ZRXOG�KDUP�WKH�SDWLHQW�LV�QRW�H[HPSW�RQ�WKH�JURXQGV�
FLWHG� LQ� 7DVKEHWV�� ´+H� KDV� RQO\� ZKDW� KLV� H\HV� VHH�µ� +H� LV� IXOO\�
UHVSRQVLEOH�LQ�WKH�VDPH�ZD\�D�VXUJHRQ�LV����

)RU� IXUWKHU� HODERUDWLRQ� RQ� WKH� GLVWLQFWLRQ� LQ� 7DVKEHWV�� VHH�
5DEEL�<LW]KDN�=LOEHUVWHLQ·V�RSLQLRQ�EHORZ��

�
%��0DOSUDFWLFH�'XH�WR�/DFN�RI�%DVLF�0HGLFDO�.QRZOHGJH�

5DEEL� 0HQDKHP� &DVWLOQRGR��� ZULWHV� LQ� 0LVJHUHW� KD�6KXOKDQ�
WKDW� LI� D� ´FRQYLQFLQJ� DVVHVVPHQW�µ� EDVHG� RQ� WKH� SK\VLFLDQV·�
MXGJPHQW�� LQGLFDWHV� WKDW� D� PHGLFDO� HUURU� LV� GXH� WR� ODFN� RI� EDVLF�
PHGLFDO�NQRZOHGJH��WKH�SK\VLFLDQ�LV�FRQVLGHUHG�´RQH�ZKR�HUUHG�LQ�D�
IXQGDPHQWDO�PDWWHUµ�DQG�LV�OLDEOH�IRU�GDPDJHV��

7KH� RQO\� NLQGV� RI� HUURUV� IRU� ZKLFK� WKH� 6DJHV� H[HPSWHG� WKH�
SHUSHWUDWRUV�DUH�WKRVH�WR�ZKLFK�D�OHDUQHG�SK\VLFLDQ�PLJKW�IDOO�SUH\��
%XW�LI�LW�LV�FOHDU�WKDW�WKH�SK\VLFLDQ�HUUHG�LQ�D�FOHDU�DQG�ZHOO�NQRZQ�
PDWWHU� EHFDXVH� RI� D� ODFN� RI� EDVLF�PHGLFDO� NQRZOHGJH�� KH� LV� OLDEOH�

������������
����5HVSRQVD�7DVKEHWV��SW���������
����5HVSRQVD�7VLWV�(OL¶H]HU��SW���������
����5HVSRQVD�6KHYHW�KD�/HYL��<RUHK�'H¶DK��������
����1LQHWHHQWK�FHQWXU\��,WDO\��
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OLNH�DQ\RQH�ZKR�XQLQWHQWLRQDOO\�FDXVHV�LQMXU\�����
�
&��0LVWDNHQ�'LDJQRVLV�
���'HWHUPLQLQJ�WKH�$SSURSULDWH�'UXJ�

$�TXDOLILHG�SK\VLFLDQ�ZKR�DGPLQLVWHUHG�D�IDWDOO\�LQDSSURSULDWH�
WUHDWPHQW�� VXFK�DV�JLYLQJ� WKH�´DSSURSULDWHµ�GUXJV� WR�D�SDWLHQW� WRR�
ZHDN�WR�EHDU�WKHP��LV�QRW�FRQVLGHUHG�D�PXUGHUHU��

$FFRUGLQJ�WR�WKH�7RUDK��D�PXUGHUHU�LV�RQH�ZKR�LQWHQGV�WR�NLOO��
DV� LW� LV� ZULWWHQ�� ´:KHQ� D� SHUVRQ� FRQWULYHV� DJDLQVW� KLV� QHLJKERU� WR�
NLOO�KLP�ZLWK�SUHPHGLWDWLRQµ��([RGXV���������7KH�6DJHV�LQWHUSUHWHG�
WKLV� DV� ´H[FOXGLQJ� WKH� SK\VLFLDQ� ZKR� NLOOV�µ��� (YHQ� WKRXJK� WKH�
SK\VLFLDQ� GHOLEHUDWHO\� SUHVFULEHG� GUXJV� WKDW� KDYH� WKH� SRWHQWLDO� RI�
KDUPLQJ� WKH� SDWLHQW�� KH� GLG� QRW� WU\� WR� NLOO� WKH� SDWLHQW� SUHPHGLW��
DWHGO\�� ,QGHHG�� WKH� LQWHQWLRQ� RI� WKH� SK\VLFLDQ� ZDV� WR� KHDO�� QRW� WR�
KDUP��,W�LV�DSSURSULDWH�WR�H[HPSW�WKH�SK\VLFLDQ�IURP�SXQLVKPHQW�RQ�
WKH� EDVLV� RI� WKH� SULQFLSOH� RI� WKH� JHQHUDO� JRRG� FLWHG� HDUOLHU�� ,I�
SK\VLFLDQV�ZHUH�QRW�H[HPSWHG�ZKHQ�LQWHQGLQJ�WR�KHDO��PDQ\�ZRXOG�
UHIUDLQ�IURP�SUDFWLFLQJ�PHGLFLQH����

�
���0LVWDNHQ�'LDJQRVLV�

$�IRXU�\HDU�ROG�ER\�ZDV�EURXJKW�WR�WKH�KRVSLWDO�FRPSODLQLQJ�RI�
VWRPDFK� SDLQV�� 7KH� SK\VLFLDQ� RQ� GXW\� GLDJQRVHG� DSSHQGLFLWLV� DQG�
SHUIRUPHG� DQ� RSHUDWLRQ�� GXULQJ� ZKLFK� LW� EHFDPH� FOHDU� WKDW� WKH�
GLDJQRVLV�ZDV�LQFRUUHFW��'XH�WR�ERWK�WKH�DSSHQGHFWRP\�DQG�KLV�UHDO�
FRQGLWLRQ�²�VHULRXV�LQIODPPDWLRQ�RI�WKH�LQWHVWLQH�DQG�OLYHU�²�WKH�ER\�
GHYHORSHG�D�VHYHUH�LOOQHVV�DFFRPSDQLHG�E\�KLJK�IHYHU��LQIODPPDWLRQ�
RI� WKH� OLYHU�� DQG� VHYHUH� KHPRO\VLV� DQG� DV� D� UHVXOW� ORVW� XVH� RI� KLV�
NLGQH\V�DQG�UHTXLUHG�HLWKHU�GLDO\VLV�RU�D�NLGQH\�WUDQVSODQW��

6KRXOG� WKH� SK\VLFLDQ� EH� SXQLVKHG� IRU� KLV� WUDJLF� PLVWDNH"� ,Q�
JHQHUDO�� ZKDW� LV� WKH� ODZ� UHJDUGLQJ� D� SK\VLFLDQ�ZKR� FRPPLWWHG� DQ�
XQZLWWLQJ� HUURU� LQ� MXGJPHQW� LQ� GLDJQRVLQJ� DQG� WUHDWLQJ� D� SDWLHQW��
FDXVLQJ� WKH�SDWLHQW·V� GHDWK"� ,Q�KLV� DQVZHU��5DEEL�=LOEHUVWHLQ� ILUVW�
HOXFLGDWHV�WKH�GLVWLQFWLRQ�LQ�7DVKEHWV�EHWZHHQ�D�VXUJHRQ�ZKR�NLOOHG�
XQLQWHQWLRQDOO\�DQG�DQ�LQWHUQLVW�ZKR�HUUHG�LQ�GUXJ�WKHUDS\��

,W� LV� HVVHQWLDO� WR� GLVWLQJXLVK� EHWZHHQ� DQ� HUURU� UHVXOWLQJ� IURP�
FDUHOHVVQHVV�GXULQJ�WUHDWPHQW�DQG�DQ�HUURU�LQ�WKH�GLDJQRVLV��

,W�LV�WKH�VXUJHRQ�ZKR�NLOOHG�E\�FXWWLQJ�DQ�RUJDQ�RU�DUWHU\�RXW�RI�
������������
����0LVJHUHW�KD�6KXOKDQ��<RUHK�'H¶DK��������
����0HNKLOWD��0LVKSDWLP�����
����5��<D¶DNRY�0HVKXODP�*LQVEXUJ��0LVKSDWLP�OH�<LVUDHO��S�������
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FDUHOHVVQHVV�ZKR�LV�OLDEOH�WR�WKH�SXQLVKPHQW�RI�H[LOH��7KLV�LV�VLPLODU�
WR� WKH� FDVH�PHQWLRQHG� LQ� WKH�7RUDK� RI� ´D�PDQ�ZKR� JRHV� LQWR� WKH�
IRUHVW�ZLWK�KLV�QHLJKERU�WR�FXW�ZRRG�DQG«WKH�KHDG�RI�WKH�D[�VOLSV�
RII� WKH�KDQGOH«NLOOLQJ� WKH�QHLJKERUµ��'HXWHURQRP\��������6XFK�D�
SHUVRQ�LV�OLDEOH�WR�H[LOH��%XW�LI�WKH�LQWHUQLVW�ZKR�GHFLGHV�RQ�WKH�W\SH�
RI�WUHDWPHQW�RQ�WKH�EDVLV�RI�KLV�MXGJPHQW�HUUV�LQ�WKH�GLDJQRVLV��WKH�
SXQLVKPHQW�RI�H[LOH�GRHV�QRW�DSSO\�EHFDXVH�RQH� LV�HQWLWOHG� WR�UHO\�
RQ� LQIRUPHG�SHUFHSWLRQ�RI� WKH� VLWXDWLRQ��7KLV� UXOLQJ�DVVXPHV� WKDW�
WKH� HUURU� GLG� QRW� UHVXOW� IURP� QHJOLJHQFH� RU� DQ� LQDGHTXDWH� LQYHV��
WLJDWLRQ�� 2Q� WKH� FRQWUDU\�� GHVSLWH� KDYLQJ� LQYHVWLJDWHG� DQG� UXQ�
SUHFLVH� WHVWV�� WKH� LOOQHVV�ZDV�PLVGLDJQRVHG�DQG� LQFRUUHFWO\�WUHDWHG��
,Q� WKLV� FDVH�� WKH� SK\VLFLDQ� LV� DOVR� H[HPSW� IURP�SXQLVKPHQW� DW� WKH�
KDQGV�RI�*RG��

%DVHG�RQ�WKLV�H[SODQDWLRQ�RI�WKH�GLVWLQFWLRQ�LQ�7DVKEHWV��5DEEL�
=LOEHUVWHLQ�FRQFOXGHV�WKDW�D�SK\VLFLDQ�ZKR�PDGH�D�MXGJPHQWDO�HUURU�
DQG�PLVGLDJQRVHG�WKH�LOOQHVV�LV�H[HPSW��KH�LV�QRW�FRQVLGHUHG�OHJDOO\�
UHVSRQVLEOH�� 7KLV�� RI� FRXUVH�� DVVXPHV� WKDW� WKH� HUURU� GLG� QRW� VWHP�
IURP�QHJOLJHQFH�DQG�DOVR�WKDW�WKHUH�ZDV�QR�RSSRUWXQLW\�WR�FRQVXOW�
ZLWK� DQ� H[SHULHQFHG� SK\VLFLDQ�� (YHQ� VR�� LW� VWDQGV� WR� UHDVRQ� WKDW�
VRPH�SHQDQFH�IRU�WKLV�IDWDO�HUURU�LV�UHTXLUHG�LQ�OLJKW�RI�WKH�SULQFLSOH�
WKDW� ´6DOXWDU\� HYHQWV� DUH� EURXJKW� DERXW� E\� *RG� WKURXJK� D�
PHULWRULRXV�SHUVRQ�DQG�WKH�RSSRVLWH�WKURXJK�D�JXLOW\�SHUVRQ�µ���

�
���5HDVRQDEOH�(UURU�

$� SK\VLFLDQ� ZKR� PDGH� D� UHDVRQDEOH� HUURU� LQ� WKH� GLDJQRVLV��
WUHDWPHQW�� RU� SUHVFULSWLRQ� RI� DSSURSULDWH� GUXJV� ²� DQ� HUURU� ZKLFK�
DQ\�SK\VLFLDQ�PLJKW�PDNH�²�LV�QRW�OLDEOH�IRU�GDPDJHV��+H�LV�DOVR�QRW�
FXOSDEOH�LQ�*RG·V�H\HV�EHFDXVH�KH�GLG�ZKDW�ZDV�LQFXPEHQW�RQ�KLP�
WR�GR��,Q�YLHZ�RI�WKH�SK\VLFLDQ·V�SURSHU�LQWHQWLRQ��ZK\�VKRXOG�KH�EH�
REOLJDWHG� WR�PDNH�PRQHWDU\� FRPSHQVDWLRQ� �IRU� KDUP�GRQH� WR� WKH�
SDWLHQW��RU�WR�JR�LQWR�H[LOH��LI�WKH�SDWLHQW�GLHV�"���

�
'��)DLOXUH�WR�3HUIRUP�DQ�(DUO\�([DPLQDWLRQ�
���,QVXIILFLHQW�3URELQJ�RI�WKH�1DWXUH�RI�WKH�,OOQHVV�

+LGD��� H[SODLQV� LQ� %LUNHL� <RVHI� ZK\� WKH� SXQLVKPHQW� RI� WKH�
SK\VLFLDQ�ZKR�XQLQWHQWLRQDOO\�FDXVHV�GHDWK�LV�GLIIHUHQW�IURP�WKDW�RI�
WKH� IDWKHU� RU� WHDFKHU� ZKR� GRHV� WKH� VDPH�� +H� H[SODLQV� WKDW� WKH�
������������
����5��=LOEHUVWHLQ��6HIHU�+DODFKD�X�5HIX·D��SW�����SS����������
����5��KD�/HYL��$VHK�/HFKD�5DY��SW���������
����5��+D\\LP�<RVHI�'DYLG�$]XODL��HLJKWHHQWK�FHQWXU\��,VUDHO�,WDO\���
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IRUPHU� LV� OLDEOH� WR� H[LOH�ZKLOH� WKH� ODWWHU� WZR� DUH� QRW� EHFDXVH� WKH\�
ZHUH�HQJDJHG�LQ�D�PLW]YD��

+H�SRLQWV�RXW�WKDW�WKH�IDWKHU�DQG�WKH�WHDFKHU�VWUXFN�WKHLU�\RXQJ�
FKDUJHV� WR� SXQLVK� DQG� WUDLQ� WKHP�� 7KH\� PDGH� QR� HUURU�� %XW� WKH�
SK\VLFLDQ� HUUHG� LQ� WKLV� WUHDWPHQW� RU� GLDJQRVLV� EHFDXVH� WKHUH� ZDV�
LQVXIILFLHQW� SURELQJ� LQWR� WKH� QDWXUH� RI� WKH� LOOQHVV�� 7KH� SK\VLFLDQ�
OHDUQHG�RI�WKH�HUURU�LQ�GLDJQRVLV�RU�SUHVFULSWLRQ�RI�GUXJV�RQO\�DIWHU�
WKH� IDFW�� 7KXV�� DOWKRXJK� LQWHQGLQJ� WR� SHUIRUP� D� PLW]YD�� WKH�
SK\VLFLDQ� LV� OLDEOH� IRU� WKH� SDWLHQW·V� GHDWK� EHFDXVH� RI� QRW� EHLQJ�
H[WUHPHO\� FDUHIXO� DQG� QHJOHFWLQJ� WR� SUREH�� ,Q� FRQWUDVW�� WKH� IDWKHU�
DQG� UDEEL� ZKR� ZDQWHG� WR� WUDLQ� WKH� FKLOG� E\� PHDQV� RI� FRUSRUDO�
SXQLVKPHQW�� DV� LV� WKH� JHQHUDO� FXVWRP�� ZHUH� QRW� UHTXLUHG� WR� KDYH�
SUHFLVHO\� JDXJHG� WKH� FKLOG·V� KDUGLQHVV�� &RQVHTXHQWO\�� WKH\� DUH�
H[HPSW�IURP�SXQLVKPHQW����

+LGD�DOVR�DGGUHVVHV�WKH�FDVH�RI�WKH�SK\VLFLDQ�ZKR�NQHZ�WKDW�KH�
ZDV� XQIDPLOLDU� ZLWK� WKH� GLVHDVH� FRQIURQWLQJ� KLP� DQG� VWLOO� GLG� QRW�
SUREH� LQWR� LW� GHHSO\�� $V� D� UHVXOW�� KH� SUHVFULEHG� WKH� GUXJV� WKDW�
FDXVHG�WKH�SDWLHQW·V�GHDWK��7KLV�SK\VLFLDQ�LV�D�FULPLQDO�EHFDXVH�KH�
VKRXOG� KDYH� SUREHG� GHHSO\� LQWR� WKH� QDWXUH� RI� WKH� LOOQHVV� DQG� WKH�
DSSURSULDWH�GUXJV�WR�SUHVFULEH����

�
���,QVXIILFLHQW�([DPLQDWLRQ�RI�3DWLHQW�

5DEEL� <HKLHO� (SVWHLQ��� UXOHV� LQ� $UXNK� KD�6KXOKDQ� WKDW� LI� D�
SK\VLFLDQ�HUUV�DQG�FDXVHV�KDUP�ZKLOH�SUDFWLFLQJ�PHGLFLQH�ZLWK�WKH�
FRXUW·V�FRQVHQW��KH�LV�QRW�OLDEOH�WR�SXQLVKPHQW�E\�WKH�FRXUWV�EXW�KH�
LV� OLDEOH� WR�GLYLQH�SXQLVKPHQW��7KLV�DSSOLHV�ZKHQ�WKH�KDUP�UHVXOWV�
IURP� WKH�SK\VLFLDQ·V�QHJOLJHQFH�HLWKHU� LQ�QRW�SURELQJ�GHHSO\�RU� LQ�
QRW�PRQLWRULQJ�WKH�WUHDWPHQW��%XW�LI�VXIILFLHQW�SURELQJ�WRRN�SODFH��
WKH�SK\VLFLDQ�FDQQRW�EH�KHOG�UHVSRQVLEOH�EHFDXVH�WKHUH�LV�D�PLW]YD�
WR�KHDO��$V�RQH�6DJH�SXW�LW��´7KH�XQLQWHQWLRQDO�HUURU�RI�D�SK\VLFLDQ�
LV�*RG·V�LQWHQWLRQ�µ�

7KH� ODZ� LV� RWKHUZLVH� ZKHQ� WKH� SDWLHQW� GLHV� DQG� D� SK\VLFLDQ�
HUURU�FRPHV�WR�OLJKW��,I�LW�FDQ�EH�DVVXPHG�WKDW�WKH�SK\VLFLDQ�FDXVHG�
WKH�GHDWK�WKURXJK�QHJOLJHQFH�RU�LQVXIILFLHQW�SURELQJ��KH�LV�OLDEOH�WR�
H[LOH��%XW�ZKHUH�QHJOLJHQFH� VXFK�DV� IDLOXUH� WR�SHUIRUP�D� WKRURXJK�
H[DPLQDWLRQ�FDQQRW�EH�DWWULEXWHG�WR�WKH�SK\VLFLDQ��WKH�SXQLVKPHQW�
RI�H[LOH�FDQQRW�EH�DSSOLHG��7KLV�LV�OLNH�WKH�H[HPSWLRQ�LQ�WKH�FDVHV�RI�
������������
����%LUNKHL�<RVHI��<RUHK�'H¶DK��������
����5HVSRQVD�7RY�$\\LQ������
����1LQHWHHQWK�DQG�WZHQWLHWK�FHQWXULHV��/LWKXDQLD��
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WKH�IDWKHU�DQG�WKH�WHDFKHU�PHQWLRQHG�DERYH����
�
��� /DFN� RI� &RQVLGHUDWLRQ� RI� 0HGLFDO� ,QIRUPDWLRQ� 3URYLGHG� E\�

WKH�3DWLHQW·V�)DPLO\�
5DEEL�$YUDKDP�$VKNHQD]L���ZDV�DVNHG�DERXW�D�SK\VLFLDQ�ZKR�

ZDV�FDOOHG�WR�FXUH�D�VLFN�JLUO��+H�GHWHUPLQHG�WKDW�VKH�ZDV�VXIIHULQJ�
IURP� IURVWELWH� DQG� SUHVFULEHG� PHGLFDWLRQ�� 7KH� IROORZLQJ� GD\�� D�
QHLJKERU� QRWLFHG� WKDW� WKH� JLUO� KDG� WKH� VDPH� IDFLDO�PDUNV� WKDW� VKH�
KDG� REVHUYHG� RQ� KHU� RZQ� WZR� GDXJKWHUV�� ZKR� KDG� EHHQ� VLFN�ZLWK�
VPDOOSR[�� 6KH� VXJJHVWHG� WKDW� WKH� JLUO� VKRXOG� QRW� WDNH� WKH� SLOOV�
SUHVFULEHG�E\�WKH�SK\VLFLDQ���

2Q�KHDULQJ�WKH�QHLJKERU·V�GLDJQRVLV�� WKH�IDPLO\�XQVXFFHVVIXOO\�
WULHG�WR�ORFDWH�WKH�SK\VLFLDQ��7KH\�GLG��KRZHYHU��ILQG�DQRWKHU�SK\��
VLFLDQ�ZKR�H[DPLQHG�WKH�JLUO�DQG�FRQFOXGHG�WKDW�WKH�QHLJKERU�PLJKW�
EH�FRUUHFW�LQ�KHU�GLDJQRVLV�RI�VPDOOSR[�DQG�WKDW�LW�ZRXOG�WKHUHIRUH�
EH�ULVN\�IRU�WKH�SDWLHQW�WR�FRQWLQXH�WDNLQJ�WKH�SLOOV�SUHVFULEHG�E\�WKH�
ILUVW� SK\VLFLDQ�� +H� DGGHG� WKDW� HYHQ� LI� VKH� ZDV� VXIIHULQJ� IURP�
IURVWELWH��VKH�RXJKW�QRW�WDNH�WKH�GUXJ�EHFDXVH�VKH�KDG�D�KLJK�IHYHU��

$IWHU� D� ZKLOH�� WKH� ILUVW� SK\VLFLDQ� UHWXUQHG� WR� VHH� WKH� SDWLHQW��
7KH� IDPLO\� LQIRUPHG� KLP� WKDW� WKH\� KDG� QRW� DGPLQLVWHUHG� WKH�
SUHVFULEHG�PHGLFDWLRQ� EHFDXVH� D� QHLJKERU�KDG� VXJJHVWHG� WKDW� VKH�
KDG� VPDOOSR[� DQG� D� VHFRQG� SK\VLFLDQ� KDG� UHFRPPHQGHG� WKDW� WKH�
PHGLFDWLRQ�QRW�EH�FRQWLQXHG�EHFDXVH�RI�WKH�ULVN�LQYROYHG��7KH�ILUVW�
SK\VLFLDQ�EHFDPH� LQFHQVHG�� UHEXNHG�WKH� IDPLO\��DQG�ZHQW� LQWR� WKH�
SDWLHQW·V� URRP� DQG� SHUVRQDOO\� DGPLQLVWHUHG� WKH� PHGLFDWLRQ�� %\�
HYHQLQJ�� WKH� JLUO� ZDV� FRYHUHG� ZLWK� D� UDVK� IURP� KHDG� WR� WRH��
LQGLFDWLQJ� WKDW� VKH� LQGHHG� KDG� VPDOOSR[�� DQG� LW� ZDV� REYLRXV� WKDW�
ILUVW�SK\VLFLDQ·V�WUHDWPHQW�KDG�GRQH�KHU�KDUP��7KH�IDPLO\�VXHG�KLP�
IRU�PDOSUDFWLFH��

$IWHU� FRQVLGHULQJ� WKH� YDULRXV� VLGHV� RI� WKH� FDVH�� 5DEEL�
$VKNHQD]L� UXOHG� WKDW� WKH� SK\VLFLDQ� ZDV� JXLOW\� RI� PDOSUDFWLFH��+H�
KDG� IDLOHG� WR� FRUUHFWO\� GLDJQRVH� WKH� SDWLHQW� DQG� LJQRUHG� WKH�
VXJJHVWLRQ� RI� WKH� QHLJKERU�� ZKR� KDG� REVHUYHG� VPDOOSR[� LQ� KHU�
GDXJKWHUV��+H�DGPLQLVWHUHG�D�PHGLFDWLRQ�WKDW�PLJKW�KDYH�NLOOHG�WKH�
SDWLHQW�²�DQG�GLG�LQGHHG�DJJUDYDWH�KHU�LOOQHVV��EULQJLQJ�KHU�FORVH�WR�
GHDWK�� +H� VKRXOG� KDYH� SUREHG� PRUH� GHHSO\� DQG� ZHLJKHG� WKH�
VXJJHVWLRQV� RI� WKH� QHLJKERU� ²� DV� WKH� 6DJHV� VD\�� ´'R� QRW� VFRUQ�
������������
����$UXNK�KD�6KXOKDQ��<RUHK�'H¶DK��������
����(LJKWHHQWK�FHQWXU\��7XUNH\��
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DQ\RQH�µ� ,Q� OLJKW� RI� WKH� DERYH�� WKH� SK\VLFLDQ� LV� QRW� DFTXLWWHG� LQ�
*RG·V�H\HV�XQWLO�KH�UHPLWV�FRPSHQVDWLRQ�IRU�WKH�KDUP�GRQH��,I�WKH�
SDWLHQW�KDG�GLHG��KH�ZRXOG�KDYH�EHHQ�OLDEOH�H[LOH����
�
��� (UURU� 'XH� WR� WKH� 3K\VLFLDQ·V� /D]LQHVV� LQ� ([DPLQLQJ� WKH�

3DWLHQW�
$�SK\VLFLDQ�ZKR�PDNHV�DQ�REYLRXV�PLVWDNH� WKDW�ZRXOG�QRW�EH�
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