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$UWLILFLDO�,QVHPLQDWLRQ�LQ�
,VUDHO�²�$�/HJDO�9LHZ�
7KH�3RVLWLRQ�RI�WKH�,VUDHOL�-XGLFLDO�
6\VWHP�5HJDUGLQJ�$UWLILFLDO�
,QVHPLQDWLRQ�RI�D�0DUULHG�:RPDQ�
-RVHSK�*UHHQ�

,QWURGXFWLRQ�
$W�SUHVHQW�DUWLILFLDO� LQVHPLQDWLRQ� LV� UHJDUGHG�DV�DQ�DFFHSWDEOH�

PHDQV� RI� DIIRUGLQJ� LQIHUWLOH� ZRPHQ� ZLWK� FHUWDLQ� ELRORJLFDO�
GLIILFXOWLHV� WKH� RSSRUWXQLW\� RI� FRQFHLYLQJ� FKLOGUHQ��� )XUWKHUPRUH��
PRUH�DGYDQFHG�SUDFWLFHV��VXFK�DV�LQ�YLWUR�IHUWLOL]DWLRQ�DQG�HPEU\R�
WUDQVIHU�� DUH� EHFRPLQJ� SHUIHFWHG� WR� DOORZ� ZRPHQ� ZLWK� VHULRXV�
IHUWLOLW\� SUREOHPV� WR� EHDU� FKLOGUHQ��� 7KH� SHUVRQDO� TXHVWLRQ� DV� WR�
ZKHWKHU� RQH� VKRXOG� HPSOR\� VXFK� PHDQV� RI� SURFUHDWLRQ� LV� WR� EH�
GHFLGHG� E\� HDFK� LQGLYLGXDO� DFFRUGLQJ� WR� RQH·V� RZQ� PRUDO� DQG�
UHOLJLRXV� VWDQGDUGV��+RZHYHU��ZKLOH� WKHVH� LQGLYLGXDO�GHFLVLRQV�DUH�
EHLQJ� PDGH�� WKH� MXGLFLDO� V\VWHP� RI� WKH� FRXQWU\�� ERWK� FLYLO� DQG�
UHOLJLRXV�� PXVW� GHDO� ZLWK� WKH� OHJDO� LPSOLFDWLRQV� RI� WKHVH� PRGHUQ�
PHGLFDO�WHFKQLTXHV���

������������
���&RQFHUQLQJ�WKH�PHGLFDO�WHFKQLTXHV�XVHG�LQ�DUWLILFLDO�LQVHPLQDWLRQ�VHH��$��6WHLQEHUJ��

´$UWLILFLDO� ,QVHPLQDWLRQ� $FFRUGLQJ� WR� KDODFKD�µ� �+HEUHZ�� LQ� 6HIHU� $VVLD�� HG�� $��
6WHLQEHUJ��-HUXVDOHP�������S�������

���&RQFHUQLQJ� WKH�UHJXODWLRQ�JRYHUQLQJ�LQ�YLWUR�IHUWLOL]DWLRQ�DQG�HPEU\R�WUDQVIHU��VHH��
-�*�� 6FKHQNHU� DQG� '�� 1RUVW�� ´5HJXODWLRQV� IRU� SUDFWLFH� RI� +XPDQ� ,Q�9LWUR�
)HUWLOL]DWLRQ�DQG�(PEU\R�7UDQVIHU�µ�LQ�+DUHIXDK��YRO�������QR�����)HEUXDU\�������S��
�����

��7KLV�WH[W�RQO\�GHDOV�ZLWK�WKH�OHJDO�DQG�KDODFKLF�SUREOHPV�WKDW�KDYH�EHHQ�WULHG�LQ�FRXUW��
,Q� DGGLWLRQ�� WKHUH� DUH� PDQ\� RWKHU� KDODFKLF� TXHVWLRQV� UDLVHG� E\� DUWLILFLDO�
LQVHPLQDWLRQ��DPRQJ�WKHP���

D�� ,V� WKH� FKLOG�FRQVLGHUHG� WKH�GRQRU·V� VRQ"�,QFOXGHG� LQ� WKLV�TXHVWLRQ�DUH�D�QXPEHU�RI�
VXE�TXHVWLRQV�� y� ,V� WKH� GRQRU� FRQVLGHUHG� WR� KDYH� IXOILOOHG� WKH� PLW]YDK� RI�
SURFUHDWLRQ"�y�,V�WKH�GRQRU�UHVSRQVLEOH�IRU�WKH�PDLQWHQDQFH�RI�WKH�FKLOG"�y�,V�WKH�
FKLOG� HQWLWOHG� WR� D� VKDUH� LQ� WKH� GRQRU·V� LQKHULWDQFH"� y� 'RHV� WKH� FKLOG� IUHH� WKH�
GRQRU·V�ZLIH�IURP�WKH�REOLJDWLRQ�RI�OHYLUDWH�PDUULDJH��<LEEXP�"��

E��,V�WKH�FKLOG�FRQVLGHUHG�D�´PDP]HUµ"�
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6R� IDU�� WKH� ,VUDHOL� OHJLVODWLYH� V\VWHP� KDV� QRW� WDNHQ� RQ� WKH�
FKDOOHQJH�RI�GHDOLQJ�ZLWK�DUWLILFLDO�LQVHPLQDWLRQ���,W�KDV�QRW�HQDFWHG�
OHJLVODWLRQ�WKDW�PLJKW�SRVVLEO\�FKDQJH�WKH�H[LVWLQJ�OHJDO�GHILQLWLRQ�RI�
SDUHQWKRRG��ZKLFK� LV� UHODWHG� WR�ELRORJLFDO�RULJLQ�RQO\����QRU�KDV� LW�
TXHVWLRQHG� WKH� GHILQLWLRQ� RI� SDUHQWKRRG� DV� LW� DSSOLHV� WR� UHOHYDQW�
ODZV����

,Q�FRQWUDVW��-HZLVK�DQG�,VUDHOL�MXGLFLDO�V\VWHPV�KDYH�FRQIURQWHG�
WZR�RI�WKH�PDMRU�SUREOHPV�WKDW�DUH�UDLVHG�E\�DUWLILFLDO�LQVHPLQDWLRQ��

D�� 6KRXOG� D� KXVEDQG� GLYRUFH� KLV� ZLIH� RQ� WKH� JURXQGV� RI� KHU�
KDYLQJ�HPSOR\HG�DUWLILFLDO�LQVHPLQDWLRQ�ZLWKRXW�KLV�NQRZOHGJH"�

E��,V�D�KXVEDQG�ZKR�FRQVHQWV�WR�KLV�ZLIH·V�FRQFHLYLQJ�D�FKLOG�E\�
DUWLILFLDO� LQVHPLQDWLRQ� E\� D� IRUHLJQ� GRQRU�� ILQDQFLDOO\� UHVSRQVLEOH�
IRU�WKH�VXSSRUW�RI�WKH�FKLOG"�

$W� WKH� WLPH� RI� WKH� GUDIWLQJ� RI� WKLV� SDSHU�� ILYH� FDVHV� RI� WKHVH�
W\SHV�KDYH�EHHQ�WULHG�LQ�,VUDHO��IRXU�LQ�WKH�5DEELQLF�FRXUWV��DQG�RQH�
LQ�D�UHJLRQDO�FLYLO�FRXUW��,W�LV�GRXEWIXO�ZKHWKHU�VR�IHZ�FDVHV�FDQ�JLYH�
XV�D�FOHDU�DQG�GHILQLWLYH�SHUVSHFWLYH�DV� WR�WKH�SRVLWLRQ�WKH�MXGLFLDO�
V\VWHPV� DUH� OLNHO\� WR� WDNH� LQ� WKH� IXWXUH��0RUHRYHU��ZLWK� UHJDUG� WR�
������������
F��,V�WKH�DFW�RI�DUWLILFLDO�LQVHPLQDWLRQ�FRQVLGHUHG�DV�D�VH[XDO�UHODWLRQ"�:RXOG�WKH�PRWKHU�

EH�SURKLELWHG�IURP�IXUWKHU�FRKDELWDWLRQ�ZLWK�KHU�KXVEDQG�DQG�WKH�GRQRU"�
G��:KDW�VWHSV�FDQ�EH�WDNHQ�WR�HQVXUH�WKDW�D�FKLOG�FRQFHLYHG�IURP�DUWLILFLDO�LQVHPLQDWLRQ�

GRHV� QRW� PDUU\� SDWHUQDO� LQFHVWXRXV� UHODWLRQV"� ,Q�YLWUR� IHUWLOL]DWLRQ� DQG� HPEU\R�
WUDQVIHU��LI�WKH�RYXP�ZHUH�WDNHQ�IURP�DQRWKHU�ZRPDQ��UDLVHV�DQ�DGGLWLRQDO�KDODFKLF�
TXHVWLRQV��

y�,V�WKH�FKLOG�FRQVLGHUHG�WKH�ZRPDQ·V�FKLOG"�
y�,V�LW�WKH�FKLOG�RI�WKH�ZRPDQ�ZKR�ERUH�LW��RU�LV�LW�WKH�FKLOG�RI�WKH�ZRPDQ�ZKRVH�RYXP�

ZDV�XVHG��RU�ZKDW�HOVH"�
���5HJXODWLRQV�ZHUH�GUDZQ�XS�E\� WKH�*HQHUDO�'LUHFWRU�RI� WKH�0LQLVWU\�RI�+HDOWK�DQG�

VHQW� WR� WKH� GLUHFWRUV� RI� DOO� WKH� KRVSLWDOV� LQ� ,VUDHO� WR� GHILQH� ´JHQHUDO� SULQFLSOHV�
JRYHUQLQJ� WKH� FRQWURO� RI� WKH� VSHUP� EDQN� DQG� GLUHFWLRQV� IRU� SHUIRUPLQJ� DUWLILFLDO�
LQVHPLQDWLRQ�µ�7KHVH�FDPH�DV�D�UHVXOW�RI�WKH�SXEOLFDWLRQ�RI�´&HQWUDOL]LQJ�&RQWURO�RI�
WKH�5HVRXUFHV�DQG�6HUYLFHV��RI�WKH�6SHUP�%DQN�DQG�$UWLILFLDO�,QVHPLQDWLRQ��������µ�
DQG�´5HJXODWLRQV�JRYHUQLQJ�WKH�+HDOWK�RI�WKH�1DWLRQ��UHJDUGLQJ�WKH�6SHUP�%DQN���
�����µ� +RZHYHU�� WKH� MXGLFLDO� EDVLV� IRU� WKH� UHJXODWLRQV� �DQG� LWV� DXWKRULW\� RYHU�
DUWLILFLDO�LQVHPLQDWLRQ�SHUIRUPHG�RXWVLGH�KRVSLWDO�SUHPLVHV��UDLVH�PDQ\�GRXEWV��6HH�
3�� 6KLSPDQ�� ´7KH� 'HWHUPLQDWLRQ� RI� WKH� 3DUHQWKRRG� RI� D� &KLOG� %RUQ� WKURXJK�
$UWLILFLDO�,QVHPLQDWLRQ�µ�0LVKSDWLP���������YRO������SS������������

���3�'�(��=DIGL�Y��%LQ\DPLQ�²������������������������
���$PRQJ�WKH�ODZV�ZKLFK�GHDO�ZLWK�WKH�UHODWLRQVKLS�EHWZHHQ�SDUHQWV�DQG�FKLOGUHQ�DQG�

XVH�WKH�WHUPV�´SDUHQWV�µ�´IDWKHUµ�DQG�´PRWKHU�µ�DUH��
D��1DPHV�/DZ��1R����RI������������SDUDJUDSK���D��
E��&LWL]HQVKLS�/DZ�������������SDUDJUDSK����
F��&DSDFLW\�	�*XDUGLDQVKLS�/DZ�������������SDUDJUDSK���D��
G��:RPHQ·V�(TXDO�5LJKWV�/DZ�������������SDUDJUDSK����
H��&ULPLQDO�/DZ�������������VHF������DO�����������
���8QOHVV�RWKHUZLVH�VSHFLILHG��LQ�WKLV�WH[W�WKH�ZRUG�´GRQRUµ�UHIHUV�WR�D�GRQRU�RI�VSHUP�

RWKHU�WKDQ�WKH�KXVEDQG����
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WKLV�PDWWHU�ZH�VKRXOG�EH�ZDU\�DERXW�DSSO\LQJ�VXFK�FRXUW�GHFLVLRQV�
IRU� GHILQLWLYLW\�� (YHQ� WKRVH� ZKR� JHQHUDOO\� SUHIHU� WKDW� ODZ� EH�
HVWDEOLVKHG� E\� MXGLFLDO� SUHFHGHQW� UDWKHU� WKDQ�E\� OHJLVODWLYH� GHFUHH�
ZRXOG� DJUHH� WKDW� WKLV� PDWWHU� LV� H[FHSWLRQDO� IRU� WKH� IROORZLQJ�
UHDVRQV���

D�� 7KH� GHYHORSPHQW� RI� OHJDO� SUHFHGHQW� LV� D� OHQJWK\� SURFHVV��
VRPHWLPHV� D� PDWWHU� RI� \HDUV�� 2Q� WKH� RWKHU� KDQG�� DQVZHUV� WR� WKH�
TXHVWLRQV� UDLVHG� E\� DUWLILFLDO� LQVHPLQDWLRQ� DUH� RIWHQ� XUJHQW� DQG�
UHTXLUH�UDSLG�GHFLVLRQ��

E��,W�LV�XQGHVLUDEOH�WR�XVH�WKH�DSSURDFK�RI�OHJDO�SUHFHGHQW�ZLWK�
UHJDUG�WR�LVVXHV�WKDW�DUH�OLNHO\�WR�FDXVH�GLYLVLRQ�DQG�IUDJPHQWDWLRQ�
ZLWKLQ�WKH�SRSXODWLRQ��RU�ZKLFK�DUH�HVVHQWLDOO\�UHODWHG�WR�PRUDO�DQG�
LGHRORJLFDO�SULQFLSOHV���

1HYHUWKHOHVV�� VXFK� GHFLVLRQV� PD\� EH� XVHIXO� LQ� SURYLGLQJ�
GLUHFWLYHV� IRU� WKH� MXGLFLDO� V\VWHP�� DQG� IRU� WKH� DSSURDFKHV� WR� WKH�
SUREOHPV�ZKLFK�ERWK�KDODFKD�DQG�,VUDHOL�FLYLO�ODZ�ZLOO�KDYH�WR�IDFH��
LQ� YLHZ� RI� WKH� FKDQJHV� WKDW� VFLHQFH� KDV� LQWURGXFHG� LQWR�
FRQWHPSRUDU\�OLIH���

�
7KH�'HFLVLRQV�RI�WKH�5DEELQLF�&RXUWV��

7KH�ILUVW�GHFLVLRQ�LQ�D�FDVH�UHODWHG�WR�DUWLILFLDO�LQVHPLQDWLRQ�ZDV�
UHQGHUHG�E\� WKH�5DEELQLF�FRXUW�RI�-HUXVDOHP���7KH�EDFNJURXQG�RI�
WKH� FDVH� ZDV� DV� IROORZV�� $� ZLIH� ZKR� GLG� QRW� FRQFHLYH� DIWHU�PDQ\�
\HDUV� RI� PDUULDJH�� XQGHUZHQW� DUWLILFLDO� LQVHPLQDWLRQ� ZLWKRXW� KHU�
KXVEDQG·V� NQRZOHGJH�� DQG� VXFFHVVIXOO\� FRQFHLYHG� IURP� D� GRQRU·V�
VHPHQ�� :KHQ� KHU� KXVEDQG� OHDUQHG� RI� WKH� PDWWHU�� KH� LQLWLDWHG�
GLYRUFH� SURFHHGLQJV�� ,Q� WKH�5DEELQLF� FRXUW�� WKH�ZRPDQ� H[SODLQHG�
KHU� JUHDW� GHVLUH� IRU� FKLOGUHQ�� 6KH� VWDWHG� KRZ� PHGLFDO� WHVWV� KDG�
SURYHQ� WKDW� KHU� KXVEDQG� ZDV� VWHULOH� DQG� WKDW� KLV� VHPHQ� ZDV�
LQFDSDEOH�RI�IHUWLOL]LQJ�KHU�RYXP��)XUWKHUPRUH��WKRXJK�VKH�GHVLUHG�
WR�DGRSW�FKLOGUHQ��KH�UHIXVHG�WR�DJUHH��

7ZR�KDODFKLF�TXHVWLRQV�ZHUH�UDLVHG�E\�WKLV�FDVH��
D��7KRXJK�WKHUH�LV�QR�GHILQLWLYH�KDODFKLF�GHFLVLRQ�DV�WR�ZKHWKHU�

DUWLILFLDO�LQVHPLQDWLRQ�LV�FRQVLGHUHG�D�IRUP�RI�DGXOWHU\��LV�LWV�XVH�E\�

������������
���3URI��$��%DUDN�µ-XGLFLDO�/DZ�0DNLQJ�µ�0LVKSDWLP���������YRO������S�������
���7KH�GHFLVLRQ�ZDV�UHQGHUHG�LQ�������,W�ZDV�ODWHU�SXEOLFL]HG�E\�WKH�&KLHI�-XVWLFH�RI�WKDW�

FRXUW��5DEEL�(��:DOGHQEHUJ� LQ�KLV� UHVSRQVD�7]LW]�(OLH]HU��9RO������ VHFWLRQ����� ,W� LV�
UHIHUUHG�WR�ODWHU�DV�WKH�5DEELQLF�GHFLVLRQ��$OVR�VHUYLQJ�RQ�WKDW�5DEELQLF�FRXUW�ZHUH�
WKH�MXGJHV�5DEEL�<��&RKHQ�DQG�5DEEL�<��$WLD��
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WKH� ZRPDQ� ZLWKRXW� KHU� KXVEDQG·V� NQRZOHGJH� LQ� LWVHOI� VXIILFLHQW�
JURXQGV���IRU�GLYRUFH"���

E�� 'RHV� WKH� KXVEDQG·V� UHIXVDO� WR� DGRSW� D� FKLOG� KDYH� DQ\�
KDODFKLF�UHOHYDQFH�KHUH"�

7KH�FRXUW�UXOHG�LQ�IDYRU�RI�WKH�KXVEDQG�DQG�WKH�ZRPDQ�ZDV�WR�
DFFHSW� D� GLYRUFH�� )XUWKHUPRUH�� WKH� FRXUW� IUHHG� WKH� KXVEDQG� IURP�
WKH�REOLJDWLRQV�RI�WKH�SUHQXSWLDO�FRQWUDFW��NHWXEEDK���7R�TXRWH�WKH�
5DEELQLF�GHFLVLRQ���

%\�DJUHHLQJ� WR�DUWLILFLDO� LQVHPLQDWLRQ��XVLQJ� WKH�VHPHQ�IURP�D�
IRUHLJQ� GRQRU�� WKH� ZRPDQ� KDV� WUDQVJUHVVHG� DJDLQVW� *RG� DQG� KHU�
KXVEDQG��7KHUHIRUH�� VKH� LV�REOLJHG�WR�DFFHSW�D�GLYRUFH��0RUHRYHU��
VKH� KDV� QR� ULJKW� WR� GHPDQG� ILQDQFLDO� FRQVLGHUDWLRQ� LQ� UHWXUQ� IRU�
DFFHSWDQFH�RI� WKH�GLYRUFH��1RU� FDQ� VKH�GHPDQG� WKDW�KHU�KXVEDQG�
WUDQVIHU� WKH�RZQHUVKLS�RI� WKHLU� DSDUWPHQW� �SUHVHQWO\� UHJLVWHUHG� LQ�
WKH�QDPH�RI�ERWK�KXVEDQG�DQG�ZLIH��WR�KHU�VLQJOH�RZQHUVKLS��

7KH� &KLHI� -XVWLFH�� 5DY� (OLH]HU� <�� :DOGHQEHUJ� H[SODLQHG� WKH�
GHFLVLRQ� LQ� D� OHQJWK\� WUHDWLVH�GLVFXVVLQJ� WKH�KDODFKLF� UDPLILFDWLRQV�
RI� DUWLILFLDO� LQVHPLQDWLRQ�� +H� FRQFOXGHG�� ´7KHUH� LV� QR� JUHDWHU�
DERPLQDWLRQ� WKDW� DUWLILFLDO� LQVHPLQDWLRQ� ZLWK� D� IRUHLJQ� GRQRU·V�
VHHG�µ���

+RZHYHU�� WKLV� FRQFOXVLRQ� LV� QRW� DFFHSWHG� E\� DOO� DXWKRULWLHV��
0DQ\�PDLQWDLQ� WKDW� D�ZRPDQ�PD\� FRQWLQXH�PDULWDO� UHODWLRQV�ZLWK�
KHU� KXVEDQG� LI� KH� KDG� FRQVHQWHG� WR� WKH� XVH� RI� DUWLILFLDO�
LQVHPLQDWLRQ���� �1HYHUWKHOHVV�� HYHQ�DFFRUGLQJ� WR� WKHVH�DXWKRULWLHV��
������������
����6LQFH�WKH�GHFUHH�RI�5DEEHQX�*HUVKRP��FLUFD������&�(���D�KXVEDQG�LV�QRW�SHUPLWWHG�

WR�GLYRUFH�KLV�ZLIH�ZLWKRXW�KHU�FRQVHQW��XQOHVV�WKHUH�DUH�H[FHSWLRQDO�FLUFXPVWDQFHV�
WR�EH�GHFLGHG�E\�5DEELQLF�DXWKRULWLHV��

���� 7KH� KDODFKLF� EDVLV� IRU� WKH� GHFLVLRQ� WKDW� DUWLILFLDO� LQVHPLQDWLRQ� XVLQJ� D� IRUHLJQ�
GRQRU·V� VHPHQ� LV� QRW� FRQVLGHUHG� DGXOWHU\� �DQG� KHQFH� WKH� FRXSOH� PD\� FRQWLQXH�
PDULWDO�UHODWLRQV��LV�GLVFXVVHG�E\��D��5DEEL�%��0��8]LHO��5HVSRQVD�²�0LVKSHWH�8]LHO��
(YHQ�KD�(]HU��VHFW�����

E��5DEEL�0��)HLQVWHLQ��5HSRQVD� ²� ,JJHURW�0RVKH��(YHQ�KD�(]HU�� YRO���� VHFW�� ���� YRO�� ���
VHFWLRQ���������

F��5DEEL�<��%UHLVFK��5HVSRQVD�²�&KHONDW�<D·DNRY��YRO����VHFW������
G��5DEEL�(��<��:DOGHQEHUJ��5HVSRQVD�²�7]LW]�(OLH]HU��YRO�����VHFW������
H��5DEEL�<��:HLQEHUJ��5HVSRQVD�²�6HULGH�(VK��VHFWLRQ����DQG�RWKHUV��
7KH�RSLQLRQ�ZKLFK�FRQVLGHUV�DUWLILFLDO�LQVHPLQDWLRQ�DV�DGXOWHU\�LV�EDVHG�RQ�WKH�ELEOLFDO�

YHUVH�LQ�/HYLWLFXV��������6HH�5DEEL�<RQDWKDQ�(LEHVKXW]��%HQH�$KDYDK��,VKXW�6HFWLRQ�
���� 5DEEL� <�/�� =HLUHOVRQ�� 0D·DUFKH� /HY�� VHFWLRQ� ���� 5DEEL� <�� 7HLWHOEDXP��
´5HVSRQVD�&RQFHUQLQJ�$UWLILFLDO� ,QVHPLQDWLRQ�8VLQJ�D�)RUHLJQ�'RQRU·V�6HHG�µ� LQ�
+DPDRU��YRO������QR��������(OOXO�������

����5HSRQVD�7]LW]�(OLH]HU��9RO�����VHFWLRQ�����SDUW�����
����,W�LV�LPSRUWDQW�WR�QRWH�WKDW�LQ�WKH�DERYH�PHQWLRQHG�UHVSRQVXP�5DEEL�:DOGHQEHUJ�

GLIIHUHQWLDWHV�EHWZHHQ�DUWLILFLDO� LQVHPLQDWLRQ�DV�SUDFWLVHG� WRGD\�DQG� WKH� WZR�FDVHV�
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DUWLILFLDO� LQVHPLQDWLRQ� ZLWKRXW� WKH� FRQVHQW� RI� WKH� KXVEDQG� LV�
JURXQGV� IRU�GLYRUFH�����)XUWKHUPRUH�� WKH�FRXUW� WRWDOO\�UHMHFWHG� WKH�
DUJXPHQW�UDLVHG�E\�WKH�ZRPDQ�LQ�GHIHQVH�RI�KHU�SRVLWLRQ��WKDW�KHU�
KXVEDQG·V�VWHULOLW\�KDG�EHHQ�SURYHQ��DQG�WKDW�KH�UHIXVHG�WR�DGRSW�D�
FKLOG��7KH\�H[SODLQHG�WKDW�-HZLVK�ODZ�UHVSHFWV�D�ZRPDQ·V�GHVLUH�IRU�
FKLOGUHQ��

7KHUH�ZHUH�QR�REVWDFOHV� WR�SUHYHQW�KHU� IURP�DSSURDFKLQJ� WKH�
5DEELQLF�&RXUW�DQG�H[SUHVVLQJ�WKLV�GHVLUH����DQG�WR�DVN�WKH�FRXUW�WR�
REOLJDWH�KHU�KXVEDQG�WR�JUDQW�KHU�D�GLYRUFH��+DG�VKH�GRQH�VR��VKH�
ZRXOG�KDYH�IRXQG�D�UHVSRQVLYH�HDU��

1HYHUWKHOHVV�� WKRXJK� KHU� GHVLUH� IRU� FKLOGUHQ� KDV� KDODFKLF�
VLJQLILFDQFH�� WKHUH� LV� D� JUHDW� GLIIHUHQFH� EHWZHHQ� WKH� VROXWLRQ�
SURSRVHG� E\� WKH� 6DJHV�� WR� REWDLQ� D� GLYRUFH�� DQG� KHU� DFWLRQ�ZKLFK�
XQGHUPLQHG� WKH� YHU\� EDVLV� RI� WKH�PDULWDO� UHODWLRQVKLS��+HQFH� WKH�
FRXUW� SHUPLWWHG� WKH� KXVEDQG� WR� GLYRUFH� KLV� ZLIH�� HYHQ� LI� LW� EH�
DJDLQVW�KHU�ZLOO�� DQG� IUHHG�KLP�RI� WKH�REOLJDWLRQ�RI� WKH�SUHQXSWLDO�
FRQWUDFW��NHWXEEDK������
������������

PHQWLRQHG� E\� WKH� 5DEELV� DQG� XVHG� DV� D� EDVLV� IRU� WKH� KDODFKLF� DQDO\VLV� RI� WKH�
TXHVWLRQ��6HH�QRWH�����

����$V�ZLOO�EH�H[SODLQHG��WKH�5DEELQLF�FRXUWV�SODFHG�PXFK�HPSKDVLV�RQ�WKH�KXVEDQG·V�
FRQVHQW��+RZHYHU��DFFRUGLQJ�WR�WKH�RSLQLRQ�WKDW�DUWLILFLDO�LQVHPLQDWLRQ�LV�FRQVLGHUHG�
D�IRUP�RI�DGXOWHU\��WKH�KXVEDQG·V�FRQVHQW�LV�LPPDWHULDO��:RXOG�RQH�SHUPLW�DGXOWHU\�
HYHQ� ZLWK� WKH� KXVEDQG·V� FRQVHQW"� %�� 6FKHUHVFKHZVN\�� )DPLO\� /DZ� LQ� ,VUDHO�� �QG�
HGLWLRQ�� -HUXVDOHP� ������ S������ ,Q� WKDW� WH[W� �S������ 6FKHUHVFKHZVN\� UDLVHV� D�
SHUWLQHQW�TXHVWLRQ�WR�WKRVH�DXWKRULWLHV�WKDW�SHUPLW�DUWLILFLDO�LQVHPLQDWLRQ��2XU�6DJHV�
KROG�WKDW�D�ZRPDQ�PD\�GHPDQG�D�GLYRUFH�IURP�KHU�KXVEDQG�RQ�WKH�JURXQGV�RI�KLV�
VWHULOLW\�� &DQ� WKH� KXVEDQG·V� FRQVHQW� WR� DUWLILFLDO� LQVHPLQDWLRQ� EH� FRQVLGHUHG�
VXIILFLHQW�EDVLV�WR�VDWLVI\�KLV�ZLIH·V�GHVLUH�IRU�FKLOGUHQ��RU�PD\�WKH�ZRPDQ�GHPDQG�
WKDW�D�FKLOG�EH�IDWKHUHG�E\�KHU�KXVEDQG"��

����,W�LV�LPSRUWDQW�WR�QRWH�WKDW�WKH�KXVEDQG·V�VWHULOLW\�LV�E\�LWVHOI�QRW�VXIILFLHQW�JURXQGV�
IRU�GLYRUFH��5DWKHU�WKH�ZRPDQ�PXVW�H[SODLQ�WKDW�VKH�GHVLUHV�FKLOGUHQ�VR�WKDW�VKH�ZLOO�
KDYH�´D�VWDII�WR�OHDQ�RQµ�LQ�KHU�ROG�DJH��6HH�6FKHUHVFKHZVN\��LELG���S�������

����.LP�/L�²�OLWHUDOO\��´,�DP�FHUWDLQ�µ�7KH�SULQFLSOH�DVVRFLDWHG�ZLWK�WKLV�FRQWHQWLRQ�LV�DV�
IROORZV�� LQ� DOO� FODLPV� LW� LV� WKH� SODLQWLII� ZKR� PXVW� YLQGLFDWH� KLV� FODLP� DJDLQVW� WKH�
GHIHQGDQW�� 2WKHUZLVH�� WKH� PRQH\� LQ� TXHVWLRQ� FDQQRW� EH� H[SURSULDWHG� IURP� WKH�
ODWWHU�� 6KRXOG� WKHUH� EH� DQ� XQUHVROYHG� TXHVWLRQ� RI� -HZLVK� ODZ�� ZKHUH� FHUWDLQ�
DXWKRULWDWLYH� RSLQLRQV� ZRXOG� VXSSRUW� WKH� SODLQWLII�� DQG� RWKHUV� WKH� GHIHQGDQW�� WKH�
GHIHQGDQW� PD\� FODLP� ´.LP� /L�µ� QDPHO\�� ´,� DP� RI� WKH� RSLQLRQ� WKDW� WKH� GHFLVLRQ�
VKRXOG�EH�UHQGHUHG�DFFRUGLQJ�WR�WKH�KDODFKLF�DXWKRULWLHV�ZKLFK�VXSSRUW�P\�SRVLWLRQ��
7KH�EXUGHQ�RI�WKH�SURRI�LV��WKHUHIRUH��XSRQ�\RX�µ�6LQFH�WKH�SODLQWLII�FDQQRW�FRXQWHU�
VXFK� DQ� DUJXPHQW�� WKH�PRQH\� LQ� TXHVWLRQ� UHPDLQV� LQ� WKH� GHIHQGDQW·V� SRVVHVVLRQ��
7KXV��UHJDUGLQJ�WKH�PDWWHU�DW�KDQG��WKRXJK�WKH�ZRPDQ��WKH�SODLQWLII�LQ�WKH�ILQDQFLDO�
DVSHFW�RI� WKH� VXLW��GHPDQGV� WKDW�KHU�KXVEDQG�SD\�KHU�DFFRUGLQJ� WR� WKH�SUHQXSWLDO�
FRQWUDFW��NHWXEEDK��� WKH�KXVEDQG�PD\�FODLP�WKDW�DFFRUGLQJ�WR�WKH�SULQFLSOHV�RI�WKH�
´YLRODWLRQ�RI� WKH�ODZ�RI�0RVHV�DQG�WKH�-HZLVK�SHRSOHµ��VHH�QRWHV����DQG�����KH�LV�
IUHH� RI� ILQDQFLDO� REOLJDWLRQ� WR� KLV� ZLIH�� 7KRXJK� WKH� ZLIH�PD\� FRQWHQG� WKDW� PDQ\�
DXWKRULWLHV�ZRXOG�QRW�SODFH�KHU�LQ�VXFK�D�FDWHJRU\��KHU�KXVEDQG�FDQ�DUJXH�´NLP�OL�µ�
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,Q�WKLV�GHFLVLRQ��5DEEL�:DOGHQEHUJ�SDLG�VSHFLDO�DWWHQWLRQ�WR�WKH�
IDFW� WKDW� WKH� ZRPDQ� HPSOR\HG� DUWLILFLDO� LQVHPLQDWLRQ�ZLWKRXW� KHU�
KXVEDQG·V� FRQVHQW�� 7KH� FRXUW� FRQVLGHUHG� WKH� IDFW� WKDW� VKH�
XQGHUZHQW� VXFK� D� SURFHGXUH� ZLWKRXW� WKH� KXVEDQG·V� DSSURYDO�
VXIILFLHQW�JURXQGV�IRU�GLYRUFH�E\�LWVHOI��UHJDUGOHVV�RI�WKH�VXFFHVV�RU�
IDLOXUH�RI�WKLV�SURFHGXUH���

7KH�SK\VLFDO�SDUWLFLSDWLRQ�RI�WKH�ZRPDQ�LQ�VXFK�DQ�DERPLQDEOH�
DFW� ZLWKRXW� WKH� KXVEDQG·V� NQRZOHGJH� OLNHQV� KHU� WR� D� ZRPDQ�ZKR�
KDV� YLRODWHG� WKH� ODZ� RI� 0RVHV��� DQG� WKH� -HZLVK� SHRSOH���� +HQFH�
WKHUH�DUH�JURXQGV�WR�MXGJH�KHU�DFFRUGLQJO\����)XUWKHUPRUH��WKHUH�LV�
D� SRVVLELOLW\� WKDW� IXUWKHU� PDULWDO� UHODWLRQV� ZLWK� KHU� KXVEDQG� DUH�
IRUELGGHQ�� 7KXV�� WKH� KXVEDQG� PD\� FODLP� ´NLP� OL�µ� DQG� KH� ZRXOG�
WKHUHIRUH� QRW� EH� REOLJDWHG� WR� SD\� KHU� WKH� SUHQXSWLDO� FRQWUDFW��
´NHWXEEDK�µ���

�

���
���
���
���
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���
���
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�
$QRWKHU�GHFLVLRQ�RQ�WKH�TXHVWLRQ�RI�DUWLILFLDO�LQVHPLQDWLRQ�ZDV�

UHQGHUHG� E\� WKH� 5DEELQLF� &RXUW� RI� +DLID���� 7KH� FLUFXPVWDQFHV�
FRQQHFWHG�ZLWK�WKLV�FDVH�PDNH�LW�GRXEWIXO�ZKHWKHU�LW�VKRXOG�EH�XVHG�
WR� HVWDEOLVK� D� SUHFHGHQW� ZLWK� UHJDUG� WR� WKH� TXHVWLRQ� RI� DUWLILFLDO�
LQVHPLQDWLRQ��1HYHUWKHOHVV�� WKH�GHFLVLRQ� LV�ZRUWK\�RI� VWXG\��DQG� LW�
PD\�EH�XVHIXO��DV�ZLOO�EH�H[SODLQHG���
������������

´,� DP� RI� WKH� RSLQLRQ� WKDW� WKH� GHFLVLRQ� VKRXOG� EH� UHQGHUHG� DFFRUGLQJ� WR� WKH�
DXWKRULWLHV� ZKR� VXSSRUW� P\� SRVLWLRQ�µ� )RU� D� PRUH� GHWDLOHG� H[SODQDWLRQ� RI� WKH�
FRQFHSW�VHH�6FKHUHVFKHZVN\��LELG���S������

����$FFRUGLQJ�WR�5DPEDP��,VKXW��������WKH�WHUP�´YLRODWHV�WKH�ODZ�RI�0RVHVµ�UHIHUV�WR�D�
ZRPDQ� ZKR�� �D�LV� H[WUHPHO\� LPPRGHVW� LQ� KHU� EHKDYLRU�� �E�� ZLOOIXOO\� FDXVHV� KHU�
KXVEDQG�WR�WUDQVJUHVV�7RUDK�SURKLELWLRQV�E\�����IHHGLQJ�KLP�QRQ�NRVKHU�IRRG�XQGHU�
WKH�JXLVH�RI�LWV�EHLQJ�NRVKHU������HQJDJLQJ�LQ�VH[XDO�UHODWLRQV�ZKLOH�D�QLGGDK��ZLWKRXW�
LQIRUPLQJ� KHU� KXVEDQG� RI� KHU� FRQGLWLRQ�� )RU� D� GHWDLOHG� H[SODQDWLRQ� RI� WKLV� WHUP��
QRWH�6FKHUHVFKHZVN\��LELG���S��������LQ�SDUWLFXODU�IRRWQRWH�����

����7KH� WHUP�´YLRODWHV� WKH� ODZ�RI� WKH� -HZLVK�SHRSOHµ� UHIHUV� WR�D�ZRPDQ�ZKR�GLVSOD\V�
LPPRGHVW�DQG�VXJJHVWLYH�EHKDYLRU�GHVSLWH�KHU�KXVEDQG·V�SURWHVWV��7KRXJK�WKHUH�LV�
QR� SURRI� RU� HYHQ�ZHLJKW\� VXVSLFLRQ� RI� DGXOWHU\�� KHU� LPPRGHVW\� UHDFKHV� WKH� SRLQW�
ZKHUH�WKH�KXVEDQG�FDQQRW�EH�UHTXLUHG�WR�FRQWLQXH�WKH�PDUULDJH�UHODWLRQVKLS��7KXV�
LW�LV�WKH�UHVXOW�RI�KHU�EHKDYLRU�ZKLFK�DIIHFWV�KHU�UHODWLRQVKLS�ZLWK�KHU�KXVEDQG��DQG�
QRW�WKH�VSLULWXDO�VHULRXVQHVV�RI�KHU�DFWLRQV�LWVHOI��WKDW�FDXVHG�KHU�WR�EH�SODFHG�LQ�WKDW�
FDWHJRU\��1RWH�6FKHUHVFKHZVN\��LELG���S������

���� 1RWH� WKH� UHVSRQVD� &KHONDW� <D·DNRY�� YRO�� ��� VHFWLRQ� ����0LQFKDW� <L]FKDN�� YRO�� ���
VHFWLRQ����6KHLYHW�+DOHYL��YRO�����VHFWLRQ������

����1RWH�WKH�FRPPHQWDU\�%HLW�0HLU��(YHQ�KD�(]HU��VHFWLRQ������QRWH����
����7KH�GHFLVLRQ�ZDV�UHQGHUHG�LQ�������7KH�&KLHI�-XVWLFH�ZDV�5DEEL�1��5RVHQWKDO��DQG�

MXGJHV�5DEEL�%��5DNRYHU�DQG�5DEEL�(��+DGD\D�WRRN�SDUW�LQ�WKH�GHFLVLRQ���
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7KH� IROORZLQJ� GHVFULEHV� WKH� VLWXDWLRQ� RI� WKH� FDVH�� 7KH� FRXSOH�
KDG�EHHQ�PDUULHG�IRU�VL[�\HDUV�EHIRUH�WKH�ZRPDQ�FRQFHLYHG��'XULQJ�
WKLV� SHULRG�� WKH� KXVEDQG� KDG� XQGHUJRQH� WUHDWPHQW� EHFDXVH� KH�
VXVSHFWHG�WKDW�KH�ZDV�VWHULOH��6LPXOWDQHRXV�ZLWK�WKH�WUHDWPHQW�WKH�
GRFWRU�VXJJHVWHG�DUWLILFLDO�LQVHPLQDWLRQ�RI�WKH�ZRPDQ��$IWHU�EHLQJ�
LQMHFWHG�ZLWK�GRQRU·V�VSHUP�PL[HG�ZLWK�KHU�KXVEDQG·V�VHPHQ�RQ�D�
QXPEHU� RI� RFFDVLRQV�� WKH� ZRPDQ� FRQFHLYHG� DQG� JDYH� ELUWK� WR�
WULSOHWV��7KH�KXVEDQG�LQLWLDWHG�GLYRUFH�SURFHHGLQJV�DUJXLQJ�WKDW�KH�
ZDV� IRUELGGHQ�WR�FRQWLQXH�VH[XDO�UHODWLRQV�ZLWK�KLV�ZLIH��ZKLOH�WKH�
ZRPDQ� ILOHG�D� FODLP��GHPDQGLQJ� ILQDQFLDO� VXSSRUW� IRU�KHUVHOI�DQG�
WKH�FKLOGUHQ��7KH�KXVEDQG�GHQLHG�WKDW�KH�KDG�IDWKHUHG�WKH�FKLOGUHQ��
+H� WKHUHIRUH� FODLPHG� WKDW� KH� ZDV� XQGHU� QR� REOLJDWLRQ� WR� WKH�
FKLOGUHQ�RI�WKHLU�PRWKHU��%RWK�FODLPV�ZHUH�KHOG�WR�EH�MRLQHG�DV�RQH��
7KXV��WKH�FRXUW�KDG�WR�GHFLGH�WZR�TXHVWLRQV��

D�� 6KRXOG� PDULWDO� UHODWLRQV� EHWZHHQ� WKH� ZRPDQ� DQG� KHU�
KXVEDQG�EH�SURKLELWHG"�

E�� &DQ� WKH� ZRPDQ� SURYH� KHU� FODLP� WKDW� KHU� KXVEDQG�� LQ� IDFW��
IDWKHUHG�WKH�FKLOGUHQ��

,Q� LWV� YHUGLFW�� WKH� FRXUW� UHMHFWHG� WKH� KXVEDQG·V� FODLP� DQG�
REOLJDWHG�KLP� WR� VXSSRUW�KLV�ZLIH� DQG� WKH� FKLOGUHQ��7KH� FRXUW�GLG�
QRW�H[SODLQ�LWV�GHFLVLRQ��+RZHYHU��D�UHYLHZ�RI�WKH�SURFHHGLQJ�OHDGV�
WR�WKH�FRQFOXVLRQ�WKDW�LW�ZDV�EDVHG�RQ�WKH�IROORZLQJ�IDFWRUV��

��� 7KH� KXVEDQG� GLG� QRW� GHQ\� KLV� ZLIH·V� FRQWHQWLRQ� WKDW� KH�
FRQVHQWHG�WR�KHU�EHLQJ�WUHDWHG�E\�DUWLILFLDO�LQVHPLQDWLRQ��

��� 7KH� ZRPDQ� ZDV� DOVR� LQMHFWHG� ZLWK� KHU� KXVEDQG·V� VHPHQ��
6LQFH�WKHUH�LV�QR�GHILQLWH�SURRI�WKDW�KH�ZDV�VWHULOH��LW�LV�SRVVLEOH�WKDW�
WKH�FKLOGUHQ�ZHUH��LQ�IDFW��KLV����

���7KURXJKRXW�WKH�WLPH�WKDW�WKH�ZRPDQ�ZDV�WUHDWHG�E\�DUWLILFLDO�
LQVHPLQDWLRQ��VKH�DQG�KHU�KXVEDQG�FRQWLQXHG�WR�HQJDJH�LQ�QRUPDO�
PDULWDO� UHODWLRQV�� 6LQFH� WKH� KXVEDQG·V� VWHULOLW\� ZDV� QRW� GHILQLWHO\�
SURYHQ�� WKH� SRVVLELOLW\� H[LVWHG� WKDW� WKH� FKLOGUHQ� ZHUH� ERUQ� IURP�
WKHVH�XQLRQV��

���7KH�KXVEDQG�DOVR�FODLPHG�WKDW�KLV�ZLIH�HQJDJHG�LQ� LQWLPDWH�
UHODWLRQV� ZLWK� D� 'UX]H� ZDWFKPDQ� HPSOR\HG� QHDU� WKHLU� UHVLGHQFH��
7KH� FRXUW� UXOHG� WKDW� WKHUH�ZDV� LQVXIILFLHQW� HYLGHQFH� WR� SURYH� WKLV�
FODLP��

������������
����1HHGOHVV�WR�VD\��LI�WKH�KXVEDQG�FRXOG�SURYH�KLV�VWHULOLW\��WKH�IDFW�WKDW�KLV�VHPHQ�ZDV�

XVHG�LQ�DUWLILFLDO�LQVHPLQDWLRQ�ZRXOG�EH�RI�QR�VLJQLILFDQFH��
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7KXV�� LW� DSSHDUV� WKDW� WKH� FRXUW·V�GHFLVLRQ�ZDV�SULPDULO\�EDVHG�
RQ� WKH� IDFW� WKDW� WKH� KXVEDQG·V� VWHULOLW\� KDG� QRW� EHHQ� GHILQLWHO\�
HVWDEOLVKHG�� 6LQFH� WKH� FRXSOH� FRQWLQXHG� LQWLPDWH� UHODWLRQV�� WKH�
KXVEDQG� ZDV� KHOG� WR� EH� WKH� OLNHO\� IDWKHU� RI� WKH� FKLOGUHQ�� 7KLV�
FRQFOXVLRQ�LV�GHULYHG�IURP�WKH�KDODFKLF�SULQFLSOH��´7KH�PDMRULW\�>RI�
D� ZRPDQ·V@� VH[XDO� XQLRQV� DUH� ZLWK� KHU� KXVEDQG�µ��� %DVHG� RQ� WKLV�
SULQFLSOH��D�KXVEDQG�LV�FRQVLGHUHG�WKH�IDWKHU�RI�D�FKLOG�ERUQ�WR�KLV�
ZLIH��HYHQ�WKRXJK�LW�KDV�EHHQ�SURYHQ�WKDW�VKH�FRPPLWWHG�DGXOWHU\��
6LPLODUO\��LQ�WKLV�FDVH��WKRXJK�WKH�ZRPDQ�ZDV�WUHDWHG�ZLWK�DUWLILFLDO�
LQVHPLQDWLRQ��VLQFH�VKH�VLPXOWDQHRXVO\�HQJDJHG�LQ�VH[XDO�UHODWLRQV�
ZLWK� KHU� KXVEDQG�� KH� LV� KHOG� WR� EH� WKH� IDWKHU� RI� WKH� FKLOGUHQ��2Q�
WKLV�EDVLV��WKH�FRXUW�YLQGLFDWHG�WKH�ZRPDQ·V�FODLP���

7KH� KXVEDQG� DSSHDOHG� WKH� GHFLVLRQ� WR� WKH� 6XSUHPH�5DEELQLF�
&RXUW��7KHVH�DUH�VRPH�RI�WKH�UHDVRQV�JLYHQ�IRU�WKH�DSSHDO����

���7KH�DFFXVDWLRQ�RI�LQWLPDWH�UHODWLRQVKLS�EHWZHHQ�WKH�ZLIH�DQG�
WKH�'UX]H�ZDWFKPDQ�PHQWLRQHG�HDUOLHU��

��� 7KH� ZRPDQ� DGPLWWHG� WKH� SRVVLELOLW\� WKDW� LQ� WKH� SURFHVV� RI�
DUWLILFLDO�LQVHPLQDWLRQ�VKH�ZDV�LQMHFWHG�ZLWK�VHPHQ�RWKHU�WKDQ�IURP�
KHU�KXVEDQG��

���7KH�SULQFLSOH�´7KH�PDMRULW\�RI�>D�ZRPDQ·V@�VH[XDO�XQLRQV�DUH�
ZLWK�KHU�KXVEDQGµ�GRHV�QRW�DSSO\�LI�DUWLILFLDO�LQVHPLQDWLRQ�KDV�EHHQ�
XVHG�� 7KHUHIRUH�� UDWKHU� WKDQ� DVFULEH� WKH� FKLOGUHQ� WR� WKH� KXVEDQG�
EDVHG�RQ�WKDW�SULQFLSOH�� LW�VKRXOG�EH�WKH�ZRPDQ·V�UHVSRQVLELOLW\�WR�
SURYH� WKDW� WKH�KXVEDQG�IDWKHUHG�WKH�FKLOGUHQ��$QG��XQWLO� VKH�GRHV�
GR��VKH�LV�KHOG�UHVSRQVLEOH�IRU�WKHLU�VXSSRUW��

��� 7KHUH� LV� QR� GHILQLWLYH� KDODFKLF� GHFLVLRQ� ZKLFK� FRQVLGHUV� D�
GRQRU� RI� VHPHQ� IRU� DUWLILFLDO� LQVHPLQDWLRQ� DV� WKH� IDWKHU� RI� WKH�
FKLOGUHQ� FRQFHLYHG���� +HQFH�� HYHQ� LI� WKH� KXVEDQG·V� VHPHQ� PLJKW�
������������
���� 7KH� SUHVXPSWLRQ� WKDW� ´WKH� PDMRULW\� RI� >D� ZRPDQ·V@� VH[XDO� XQLRQV� DUH� ZLWK� KHU�

KXVEDQGµ�DQG��KHQFH��WKH�KXVEDQG�LV�KHOG�WR�EH�WKH�IDWKHU�RI�WKH�FKLOGUHQ��GRHV�QRW�
DSSO\� LI� VXIILFLHQW� HYLGHQFH� LV� SUHVHQWHG� WR� UHGXFH� WKH� HIIHFW� RI� VXFK� OHJDO�
SUHVXPSWLRQ��H�J��LQ�WKH�FDVH�RI�D�ZRPDQ�NQRZQ�IRU�KHU�ZDQWRQ�EHKDYLRU��$�GHWDLOHG�
GLVFXVVLRQ�RI�WKLV�SULQFLSOH�FDQ�EH�IRXQG�LQ�6FKHUHVFKHZVN\�� LELG���S��������2Q�WKLV�
EDVLV�D�TXHVWLRQ�PD\�EH�DVNHG��LI�LW�FRXOG�EH�VWDWLVWLFDOO\�SURYHQ�WKDW�WKH�SUREDELOLW\�
RI�WKH�ZRPDQ·V�FRQFHLYLQJ�WKURXJK�DUWLILFLDO�LQVHPLQDWLRQ�ZHUH�JUHDWHU�WKDQ�WKDW�RI�
FRQFHLYLQJ�WKURXJK�UHODWLRQV�ZLWK�KHU�KXVEDQG��ZRXOG�WKH�FRXUW�KDYH�PDGH�WKH�VDPH�
GHFLVLRQ"�

����7KHVH�DUJXPHQWV�ZHUH�WDNHQ�IURP�WKH�GHFLVLRQ�UHQGHUHG�E\�WKH�6XSUHPH�&RXUW�RQ�
7DPPX]������������

���� 7KLV� TXHVWLRQ� ZDV� GHDOW� ZLWK� LQ� GHSWK� E\� WKH� 6XSUHPH� 5DEELQLF� &RXUW� LQ� WKHLU�
GHFLVLRQ��7KHUH�ZHUH�WKUHH�EDVLF�KDODFKLF�RSLQLRQV�RQ�WKLV�PDWWHU��

D��7KH�GRQRU�RI�WKH�VHPHQ�LV�FRQVLGHUHG�WKH�FKLOG·V�IDWKHU��7KLV�RSLQLRQ�LV�EDVHG�RQ�WKH�
QRWHV� WR� 6HIHU� 0L]YRW� .DWDQ�� PHQWLRQHG� HDUOLHU�� WKH� FRPPHQWDU\� RI� WKH� &KHONDW�
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KDYH� EHHQ� VXFFHVVIXOO\� XVHG� IRU� DUWLILFLDO� LQVHPLQDWLRQ�� KH� LV� QRW�
WKHUHE\�QHFHVVDULO\�FRQVLGHUHG�DV�WKH�OHJDO�´IDWKHUµ�RI�WKH�FKLOGUHQ�
DFFRUGLQJ�WR�KDODFKD��7KHUHIRUH��KH�VKRXOG�QRW�EH�REOLJHG�IRU�WKHLU�
ILQDQFLDO�VXSSRUW��

,Q�WKHLU�GHFLVLRQ��UHQGHUHG�RQ�7DPPX]�����������7KH�6XSUHPH�
5DEELQLF�&RXUW��� UHMHFWHG� WKH�KXVEDQG·V� DSSHDO� DQG� VXVWDLQHG� WKH�
ORZHU� FRXUW·V� RULJLQDO� UXOLQJ�� 7KH\� H[SODLQHG� WKHLU� GHFLVLRQ� DV�
IROORZV��

7KHUH� LV� QR� GRXEW� WKDW� D� QXPEHU� RI� SRLQWV� UDLVHG� E\� WKH�
KXVEDQG� KDYH� D� EDVLV� LQ� KDODFKD� DV� SUHVFULEHG� E\� WKH� 6KXOFKDQ�
$UXFK�� 1HYHUWKHOHVV�� VXFK� DUJXPHQWV� ZRXOG� EH� DSSOLFDEOH� LI� WKH�
KXVEDQG� KDG� FOHDUO\� SURYHQ� WKDW� KH� ZDV� VWHULOH�� DQG� WKHUHIRUH�
XQDEOH�WR�IHUWLOL]H�KLV�ZLIH��8QWLO�WKLV�KDG�EHHQ�SURYHQ��WKHUH�LV�QR�
UHDVRQ� WR� FRQVLGHU� WKH� KXVEDQG� DV� GLIIHUHQW� IURP� QRUPDO��
7KHUHIRUH�� LQ� DFFRUGDQFH� ZLWK� WKH� JHQHUDO� UXOH�� WKH� ZRPDQ·V�
FKLOGUHQ�DUH�FRQVLGHUHG�WR�KDYH�EHHQ�IDWKHUHG�E\�WKH�KXVEDQG��

7KXV� WKH� FRXUW� VXVWDLQHG� WKH� RULJLQDO�GHFLVLRQ�RQ� WKH�EDVLV�RI�
WZR�SRLQWV��

D��1R�SURRI�RI�WKH�KXVEDQG·V�VWHULOLW\�ZDV�SURGXFHG��
E��7KH� FRXSOH� FRQWLQXHG� WR�HQJDJH� LQ�PDULWDO� UHODWLRQV� VLPXO��

WDQHRXVO\�ZLWK�WKH�ZRPDQ·V�DUWLILFLDO�LQVHPLQDWLRQV��
6KRXOG� WKLV� GHFLVLRQ� EH� XVHG� DV� D� SUHFHGHQW� LQ� GHFLGLQJ�

TXHVWLRQV� UHODWLQJ� WR� DUWLILFLDO� LQVHPLQDWLRQ"� 6XSHUILFLDOO\�� WKH�
DQVZHU� ZRXOG� DSSHDU� WR� EH� LQ� WKH� QHJDWLYH�� 0RUHRYHU�� WKH� FRXUW�
FOHDUO\�DYRLGHG�WKH�LVVXH�RI�DUWLILFLDO�LQVHPLQDWLRQ�DQG�IRFXVVHG�RQ�
WKH� VWHULOLW\� RI� WKH� KXVEDQG�� %\� VR� GRLQJ� LW� GHFLGHG� WKH� FDVH�
DFFRUGLQJ�WR�HVWDEOLVKHG�OHJDO�SUHFHGHQW��
������������

0HFKRNHN�DQG�WKH�%HLW�6KHPXHO��RQ�(YHQ�KD�(]HU��VHFWLRQ����	����WKH�UHVSRQVD�RI�WKH�
7DVKED]�� YRO�� ��� VHFWLRQ� �����=HNDQ�$DURQ�� YRO�� ��� VHFWLRQ� ����7]LW]�(OLH]HU�� YRO�� ���
VHFW�����

E��7KH�PDWWHU� LV� VWLOO�RQH�RI�GRXEW��+HQFH��ZLWK�UHJDUGV� WR�TXHVWLRQV�RI�PDUULDJH�� WKH�
FKLOG�LV�FRQVLGHUHG�WKH�GRQRU·V�FKLOG�DQG�LV�SURKLELWHG�IURP�PDUU\LQJ�KLV�´SDWHUQDOµ�
UHODWLRQV�� +RZHYHU�� ZLWK� UHJDUG� WR� RWKHU� TXHVWLRQV�� H�J�� ZKHWKHU� WKH� GRQRU� KDV�
IXOILOOHG� WKH�PL]YDK�RI�SURFUHDWLRQ�� WKH� FKLOG� LV�QRW� FRQVLGHUHG� WKH�SURJHQ\�RI� WKH�
GRQRU��DQG�WKH�ODWWHU�ZRXOG�EH�REOLJHG�WR�IDWKHU�RWKHU�FKLOGUHQ�LQ�RUGHU�WR�IXOILOO�WKH�
PL]YDK� RI� ´SHUX� XUHYX�µ� 7KLV� RSLQLRQ� LV� PHQWLRQHG� E\� WKH� 7XUHL� =DKDY� LQ� KLV�
FRPPHQWDU\� RQ� (YHQ� KD�(]HU�� DQG� LQ� WKH� UHVSRQVD�0LVKSHWH� 8]LHO�� (YHQ� KD�(]HU�
VHFWLRQ������

F��8QOHVV�D�FKLOG�LV�FRQFHLYHG�E\�QDWXUDO�PHDQV��WKH�GRQRU�RI�WKH�VHHG�LV�QRW�FRQVLGHUHG�
WKH� FKLOG·V� IDWKHU�� 1RWH� WKH� UHVSRQVD�%DU� /LYDL�� YRO�� ��� VHFWLRQ� ���(PHN�+DODFKD��
VHFWLRQ�����&KHONDW�<D·DNRY��YRO����VHFWLRQ�����

���� 7KH� FRXUW� ZDV� FRPSRVHG� RI� 5DEEL� %�� =ROWH�� 5DEEL� <�6�� (O\DVKLY� DQG�5DEEL�0��
(OL\DKX��



$UWLILFLDO�,QVHPLQDWLRQ�LQ�,VUDHO� � �����

+RZHYHU�� D� FORVHU� DQDO\VLV� RI� WKHLU� GHFLVLRQ� OHDGV� WR� WKH�
IROORZLQJ�FRQFOXVLRQV���

D�� 7KH� +LJK� &RXUW� RIIHUHG� WKH� KXVEDQG� WKH� RSSRUWXQLW\� RI�
DSSHDOLQJ� WKH� GHFLVLRQ� LI� KH� FRXOG� GHILQLWHO\� SURYH� KLV� VWHULOLW\��
:HUH�KH�LQ�IDFW�DEOH�WR�GR�VR��LW�ZRXOG�DSSHDU�IURP�WKH�ZRUGLQJ�RI�
WKH� FRXUW·V� GHFLVLRQ� WKDW� KLV� FODLP� ZRXOG� EH� YLQGLFDWHG�� 7KXV�� LW�
ZRXOG�VHHP�WKDW�FRQFHLYLQJ�D�FKLOG�E\�DUWLILFLDO�LQVHPLQDWLRQ�IURP�D�
IRUHLJQ�GRQRU�LV�VXIILFLHQW�JURXQGV�IRU�GLYRUFH�DQG�IRU�UHOHDVLQJ�WKH�
KXVEDQG�IURP�UHVSRQVLELOLW\�IRU�WKH�FKLOGUHQ·V�ILQDQFLDO�VXSSRUW��,V�
VXFK�D�GHFLVLRQ� MXVWLILHG� LI� WKH�KXVEDQG�RULJLQDOO\�FRQVHQWHG�WR�KLV�
ZLIH·V�XQGHUJRLQJ�VXFK�WUHDWPHQWV"�

E�� ,W� DSSHDUV� WKDW� WKH� FRXUW� GLG� QRW� VHULRXVO\� FRQVLGHU� WKH�
SRVVLELOLW\�� DOEHLW�RI� ORZ�SUREDELOLW\�� WKDW� WKH�ZRPDQ�FRQFHLYHG�E\�
DUWLILFLDO�LQVHPLQDWLRQ�RI�KHU�KXVEDQG·V�VHPHQ��7KRXJK�WKH�GHFLVLRQ�
UHDFKHG�E\� WKH�FRXUW�ZRXOG�KDYH�UHPDLQHG�WKH�VDPH��IRU� LW�PDNHV�
QR� GLIIHUHQFH� ZKHWKHU� WKH� ZRPDQ� ZDV� LPSUHJQDWHG� E\� DUWLILFLDO�
LQVHPLQDWLRQ� E\� KHU� KXVEDQG·V� VSHUP� RU� E\� QRUPDO� VH[XDO�
UHODWLRQV��� WKH� YHU\� PHQWLRQ� RI� WKDW� SRVVLELOLW\� VHHPV� WR� LPSO\�
DFFHSWDQFH�RI�WKH�GRQRU�RI�VSHUP�XVHG�IRU�DUWLILFLDO�LQVHPLQDWLRQ�DV�
WKH�FKLOG·V�UHDO�IDWKHU��

F�� $� OHDGLQJ� ,VUDHOL� J\QHFRORJLVW� ZKR� GHVLUHV� WR� UHPDLQ�
DQRQ\PRXV�� VWDWHV�� ´)URP� D� VWULFWO\� PHGLFDO� SHUVSHFWLYH� LW� LV�
LPSRVVLEOH�GHILQLWHO\�WR�SURYH�DEVROXWH�VWHULOLW\�LQ�D�PDQ��2Q�PDQ\�
RFFDVLRQV��ZRPHQ�ZKR�FRQFHLYHG�E\�DUWLILFLDO�LQVHPLQDWLRQ��RU�ZKR�
DGRSWHG� FKLOGUHQ�� FRQFHLYHG� QDWXUDOO\� WKURXJK� QRUPDO� UHODWLRQV�
ZLWK�WKHLU�KXVEDQG�µ�,I�WKLV�VWDWHPHQW�LV�FRUUHFW��WKH�KXVEDQG�ZRXOG�
EH�KHOG�WR�EH�WKH�IDWKHU�RI�WKH�FKLOG�ZKHQHYHU�D�FRXSOH�FRQWLQXH�WR�
HQJDJH�LQ�PDULWDO�UHODWLRQV�ZKLOH�WKH�ZRPDQ�LV�WUHDWHG�E\�DUWLILFLDO�
LQVHPLQDWLRQ��(YHQ� LI� D� FRXSOH�ZHUH� FKLOGOHVV� IRU�PDQ\� \HDUV�� WKH�
IXQGDPHQWDO�SULQFLSOH�´7KH�PDMRULW\�RI�>D�ZRPDQ·V@�VH[XDO�XQLRQV�
DUH�ZLWK�KHU�KXVEDQGµ�ZRXOG�EH�XVHG�WR�UHFRJQL]H�WKH�FKLOG�DV�KLV��
�)XUWKHUPRUH�� WKH� VDPH� GHFLVLRQ�PLJKW� EH�PDGH� LI� WKH� KXVEDQG·V�
VHPHQ� ZDV� PL[HG� ZLWK� D� IRUHLJQ� GRQRU·V� VSHUP� DQG� WKLV� PL[WXUH�
XVHG� IRU� DUWLILFLDO� LQVHPLQDWLRQ��� 7KXV�� LW� ZRXOG� DSSHDU� WKDW�
UHJDUGOHVV� RI� WKH� ORZ� SUREDELOLW\� RI� FRQFHSWLRQ� E\� WKH� KXVEDQG·V�
VSHUP��KH�ZRXOG�EH�FRQVLGHUHG�WKH� IDWKHU�RI� WKH�FKLOG�ZLWK�DOO� WKH�
UHVXOWDQW� OHJDO�DQG�KDODFKLF�UDPLILFDWLRQV��,V�WKLV�GHFLVLRQ�ORJLFDOO\�
DFFHSWDEOH"�
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$QRWKHU� GHFLVLRQ�� DOVR� UHQGHUHG� E\� WKH� 5DEELQLF� FRXUW� LQ�
+DLID���� SURYLGHV� DQ� HYHQ� FOHDUHU� DSSURDFK� WR� WKH� TXHVWLRQ� DV� WR�
ZKHWKHU� D� KXVEDQG� LV� KHOG� UHVSRQVLEOH� IRU� WKH� VXSSRUW� RI� D� FKLOG�
FRQFHLYHG�E\�DUWLILFLDO�LQVHPLQDWLRQ�IURP�D�IRUHLJQ�GRQRU���

,Q� WKH� FDVH� LQ� TXHVWLRQ�� D� ZRPDQ� VXHG� KHU� KXVEDQG� IRU� WKH�
VXSSRUW� RI� D� FKLOG� FRQFHLYHG� E\� DUWLILFLDO� LQVHPLQDWLRQ� IURP� D�
IRUHLJQ�GRQRU��7KH�KXVEDQG�DGPLWWHG�KLV�LQDELOLW\�WR�LPSUHJQDWH�KLV�
ZLIH�� DQG� FRQVHQWHG� WR� DUWLILFLDO� LQVHPLQDWLRQ�� 7KH� ZRPDQ�
FRQFHLYHG� DQG� JDYH� ELUWK� WR� D� FKLOG� ZLWK� 'RZQ� 6\QGURPH���� 7KH�
KXVEDQG� DUJXHG� WKDW� DUWLILFLDO� LQVHPLQDWLRQ� �$,'�� ZDV� VXIILFLHQW�
JURXQGV� IRU� GLYRUFH���� DQG� WKDW� KH� ZDV� IUHH� RI� DQ\� PDLQWHQDQFH�
REOLJDWLRQV� WR�KLV�ZLIH� DQG� FKLOG��7KH�ZRPDQ�PDLQWDLQHG� WKDW�KHU�
KXVEDQG� HDUQHG� D� VDODU\� VXIILFLHQW� WR� SURYLGH� KHU� ZLWK� D� KLJK�
VWDQGDUG�RI�OLYLQJ���DQG�WR�SD\�IRU�WKH�FDUH�RI�WKH�FKLOG��,W�LV�ZRUWK\�
WR� QRWH� WKDW� LQ� WKLV� FDVH� WKH�PDLQWHQDQFH� RI� WKH� FKLOG� UHTXLUHG� D�
FRQVLGHUDEOH�VXP�RI�PRQH\��

7KH�FRXUW�UXOHG�RQ�IDYRU�RI�WKH�ZRPDQ��REOLJDWLQJ�WKH�KXVEDQG�
WR�SD\�IRU�WKH�VXSSRUW�RI�WKH�ZRPDQ�DQG�WKH�FKLOG��7KH�FRXUW�JDYH�
WKH�UHDVRQLQJ�IRU�WKHLU�GHFLVLRQ�DV�IROORZV���

$UWLILFLDO� LQVHPLQDWLRQ� LV� LQ� QR� ZD\� WR� EH� FRQVLGHUHG� DV� DQ�
DGXOWHURXV�DFW��7KHUHIRUH��LW�FDQQRW�VHUYH�DV�JURXQGV�IRU�GLYRUFH�RU�
DV� D� UHDVRQ� IRU�ZRPDQ� WR� IRUIHLW�KHU� ULJKW� WR�EH� VXSSRUWHG�E\�KHU�
KXVEDQG��$�VLPLODU�UXOLQJ�ZDV�UHDFKHG�E\�WKH�RXWVWDQGLQJ�KDODFKLF�
������������
����7KH�GHFLVLRQ�ZDV�UHQGHUHG�RQ�$Y����������7KH�FRXUW�ZDV�PDGH�XS�RI�&KLHI�-XVWLFH�

5DEEL�$��6KHDU�<DVKXY��5DEEL�/��6KLQDDQ�DQG�5DEEL�$��8ULDK��
���� 6HH�5DEEL� 6��+DOEHUVWDP�� ´$Q�$UWLFOH� 3UHVHQWHG� WR�0DLQWDLQ� WKH� 6DQFWLW\� RI� WKH�

)DPLO\� RI� ,VUDHO�µ� LQ�+DPDRU�� YRO�� ���� LVVXH� ��� 7LVKUHL�&KHVKYDQ� ������ 7KHUH� WKH�
5DEEL�VWURQJO\�RSSRVHV�DUWLILFLDO�LQVHPLQDWLRQ��2QH�RI�KLV�PDMRU�DUJXPHQWV�LV�WKDW�D�
FKLOG�FRQFHLYHG�E\�DUWLILFLDO�LQVHPLQDWLRQ��ERUQ�ZLWK�D�GHIHFW�VXFK�DV�PRQJRORLGLVP��
WHQGV�WR�GLVUXSW�IDPLO\�XQLW\�DQG�FDXVH�IULFWLRQ�EHWZHHQ�KXVEDQG�DQG�ZLIH��+H�KHOG�
WKDW� WKLV� IDFWRU� LV� DV� VLJQLILFDQW� DV� WKH� RWKHU� KDODFKLF� DVSHFWV� LQYROYHG�� 7KH� VDPH�
DUJXPHQW�ZDV�RIIHUHG�E\�D�VHFXODU�KRVSLWDO�GLUHFWRU���

����7R�JLYH�D�FRPSOHWH�SLFWXUH�RI�WKH�FDVH��LW�PXVW�EH�DGGHG�WKDW�WKH�KXVEDQG�FODLPHG�
WKDW�WKH�ZLIH·V�SURPLVFXRXV�EHKDYLRU�ZRXOG�VHUYH�DV�JURXQGV�IRU�GLYRUFH��7KH�FRXUW�
UHMHFWHG�WKLV�FODLP��EXW�DGYLVHG�WKH�ZRPDQ�WR�LPSURYH�KHU�EHKDYLRU��QRWLQJ�WKDW�KHU�
FRQGXFW�GLG�QRW�FRQWULEXWH�WR�IDPLO\�KDUPRQ\��

���� 7KH� H[WHQW� RI� D� KXVEDQG·V� ILQDQFLDO� REOLJDWLRQV� WR� KLV� ZLIH� DUH� JRYHUQHG� E\� WKH�
JHQHUDO�SULQFLSOH��´+HU�VWDQGLQJ�ULVHV�ZLWK�KLV��EXW�GRHV�QRW�GHFOLQH�ZLWK�KLV�µ�L�H���D�
KXVEDQG�ZKR�LV�ZHDOWKLHU�WKDQ�KLV�ZLIH�LV�UHTXLUHG�WR�PDLQWDLQ�KHU�DFFRUGLQJ�WR�WKH�
VWDQGDUGV�RI�KLV� LQFRPH�JURXS��EXW�VKRXOG�VKH�FRPH�IURP�D�KLJKHU�VRFLRHFRQRPLF�
JURXS� WKDQ� KH�� WKH� KXVEDQG� PXVW� LI� SRVVLEOH� PDLQWDLQ� KHU� SUHYLRXV� VWDQGDUG� RI�
OLYLQJ�� 6HH�� 7UDFWDWH� .HWXEERW� ��D�� ��D�� WKH� FRPPHQWDU\� RI� 5RVK�� VHFWLRQ� ����
5DPEDP��+LOFKRW� ,VKXW�� FK������ VHFWLRQ�����7XU�DQG�6KXOFKDQ�$UXFK��(YHQ�KD�(]HU��
VHFWLRQ� ���� QRWH� DOVR� WKH� FRPPHQWDU\�RI�7XUHL�=DKDY�� SDUDJUDSK����7KLV�SULQFLSOH�
DSSOLHV�RQO\�WR�D�KXVEDQG·V�REOLJDWLRQV�WR�KLV�ZLIH��EXW�QRW�WR�KLV�FKLOGUHQ��



$UWLILFLDO�,QVHPLQDWLRQ�LQ�,VUDHO� � �����

DXWKRULWLHV�RI�RXU�JHQHUDWLRQ�DQG� LV�GHDOW�ZLWK�DW� OHQJWK�E\�5DEEL�
0RVKH�)HLQVWHLQ� LQ� KLV� ,JJURW�0RVKH��(YHQ� KD�(]HU�� YRO�� ,�� VHFWLRQ�
����DQG�YRO��,,��6HFWLRQ�������

,Q�YRO��,��VHFWLRQ�����>5DEEL�)HLQVWHLQ@�UHOHDVHV�D�KXVEDQG�IURP�
ILQDQFLDO�UHVSRQVLELOLW\�WR�KLV�ZLIH�LI�DUWLILFLDO�LQVHPLQDWLRQ��$,'��LV�
SHUIRUPHG�ZLWKRXW�WKH�KXVEDQG·V�NQRZOHGJH�DQG�FRQVHQW��)URP�WKLV�
WKH�LQIHUHQFH�LV�FOHDU�WKDW�VKRXOG�WKH�SURFHVV�EH�FDUULHG�RXW�ZLWK�WKH�
KXVEDQG·V� NQRZOHGJH� DQG� FRQVHQW�� KH� ZRXOG� WKHQ� EH� XQGHU�
REOLJDWLRQ�IRU�WKH�FKLOG·V�PDLQWHQDQFH��

7KH� FRXUW� DOVR� DGGHG� DQRWKHU� UHDVRQ� IRU� REOLJDWLQJ� WKH�
KXVEDQG�WR�VXSSRUW�WKH�ZLIH�DQG�FKLOG��

6LQFH� KH� DJUHHG� WR� WKLV� DFW�� DOO� WKH� ILQDQFLDO� REOLJDWLRQV�
UHVXOWLQJ� WKHUHIURP� DSSO\� WR� KLP�� RQ� WKH� EDVLV� RI� WKH� SULQFLSOH�
JRYHUQLQJ� JXDUDQWRUV� �´GLQ� DUHYµ��� 7KHUH� LV� QR� GRXEW� WKDW� LQ� WKLV�
LQVWDQFH� DOO� WKH� IDFWRUV� REOLJDWLQJ� D� JXDUDQWRU� ZRXOG� DSSO\����
7KRXJK�RQH�PLJKW�DUJXH�WKDW�WKH�KXVEDQG·V�XQVWDWHG�LQWHQWLRQ�ZDV�
WR� FRPPLW� KLPVHOI� WR� VXSSRUW� D� QRUPDO� FKLOG�� ZKLFK� ZRXOG� LPSO\�
WKDW�KLV�FRPPLWPHQW�VKRXOG�QRW�EH�IXUWKHU�H[WHQGHG��KH�GLG�LQ�IDFW�
QRW� UHVWULFW� RU� OLPLW� WKDW� FRPPLWPHQW���� KH� ZRXOG� EH� XQGHU� WKH�
REOLJDWLRQ� WR� SD\� WKH� VXEVWDQWLDO� H[SHQVHV� LQYROYHG� LQ� WKH�
PDLQWHQDQFH�RI�D�FKLOG�ZLWK�'RZQ�6\QGURPH����
������������
���� ,W� LV� SRVVLEOH� WKDW� WKH�REOLJDWLRQ�RI� D� ´JXDUDQWRUµ� UHIHUUHG� WR� E\� WKH� FRXUW� LV� WKDW�

PHQWLRQHG�E\�WKH�7DOPXG�LQ�.LGGXVKLQ��D��,Q�WKDW�FRQWH[W��D�JXDUDQWRU�LV�GHILQHG�DV�
RQH�ZKR�H[SUHVVHV�KLV�ZLOOLQJQHVV�WR�DFFHSW�WKH�ILQDQFLDO�UHVSRQVLELOLW\�WKDW�UHVXOWV�
IURP� FDUU\LQJ� RXW� D� SDUWLFXODU� DFWLRQ�� 7KHUH� LV� D� GHEDWH� DPRQJ� WKH�5DEELV� DV� WR�
ZKHWKHU�D�SHUVRQ�FDQ�RU�FDQQRW�DFFHSW�D�FRPPLWPHQW�IRU�DQ�XQVSHFLILHG�VXP��DV�LQ�
WKLV� FDVH�� ZKHUH� WKH� H[DFW� DPRXQW� UHTXLUHG� IRU� WKH� FKLOG·V� VXSSRUW� FDQQRW� EH�
HVWDEOLVKHG�DW�WKH�WLPH�RI�FRPPLWPHQW���1RWH��&KRVKHQ�+DPLVKSDW��VHFWLRQ�����	����
DQG�WKH�FRPPHQWDU\�RI�WKH�6LIWHL�.RKHQ��QRWH�DOVR�WKH�5DPEDP��+LOFKRW�0LOYDK��FK��
����VHF������)URP�WKH�FRXUW·V�GHFLVLRQ�LW�ZRXOG�DSSHDU�WKDW�WKH\�DFFHSWHG�WKH�YDOLGLW\�
RI�DQ�XQGHWHUPLQHG�FRPPLWPHQW��$OVR�QRWH��<��,QGLJ��´7KH�3UREOHP�RI�6XSSRUW�RI�
D�&KLOG�%RUQ�RI�$UWLILFLDO�,QVHPLQDWLRQ�µ�'LQH�<LVUDHO��YRO�����������S������,W�PXVW�EH�
QRWHG�WKDW�E\�LQYHVWLQJ�KLP�ZLWK�WKH�TXDOLW\�RI�D�JXDUDQWRU��WKH�FRXUW�DYRLGHG�D�OHJDO�
GLIILFXOW\��$�JXDUDQWRU·V�FRPPLWPHQW�LV�ELQGLQJ�HYHQ�WKRXJK�LW�ZDV�QRW�FRQILUPHG�E\�
D�IRUPDO�DFW�RI�FRQWUDFW��&KRVKHQ�0LVKSDW���������+RZHYHU��HYHQ�ZLWKLQ�WKLV�FRQWH[W��
FRXWHUDUJXPHQWV� PD\� EH� UDLVHG�� EHFDXVH� IRU� D� JXDUDQWRU·V� FRPPLWPHQW� WR� EH�
ELQGLQJ�DQ�H[SOLFLW�VWDWHPHQW�WR�WKDW�HIIHFW�PXVW�EH�PDGH��

����7KH�FRXUW� LWVHOI�WRRN�QRWH�RI�WKH�IDFW�WKDW�WKLV�DSSURDFK�FKDQJHG�WKH�QDWXUH�RI�WKH�
FODLP��*HQHUDOO\��ZKHQ�D�PRWKHU�VXHV�IRU�VXSSRUW�RI�D�FKLOG��WKH�FODLP�FHQWHUV�XSRQ�
WKH� IDWKHU·V� REOLJDWLRQ� EHFDXVH� KH� IDWKHUHG� WKH� FKLOG�� ,Q� WKLV� FDVH�� WKH� IDWKHU� LV�
REOLJHG� EHFDXVH� RI� KLV� FRPPLWPHQW� DV� D� JXDUDQWRU�� 7KHUH� LV� D� SDUDOOHO� WR� WKLV�
FRQFHSW�� WKH� 6KXOFKDQ� $UXFK�� (YHQ� KD�(]HU�� VHFWLRQ� ����� PHQWLRQV� WKH� FDVH� RI� D�
IDWKHU� ZKR� FRPPLWPHQW� KLPVHOI� WR� VXSSRUW� KLV� ZLIH·V� FKLOG� IURP� D� SUHYLRXV�
PDUULDJH��,W�LV�WKHUH�H[SODLQHG�WKDW�WKH�REOLJDWLRQ�IRU�KLV�ZLIH·V�FKLOG�HVWDEOLVKHG�E\�
VXFK�D� FRPPLWPHQW� LV� LQ� FHUWDLQ�DVSHFWV�PRUH�ELQGLQJ� WKDQ� WKH�REOLJDWLRQ� WKDW�KH�
KDV�WR�KLV�RZQ�FKLOGUHQ��
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7KH�KXVEDQG�DSSHDOHG� WKH� FDVH�EHIRUH� WKH�6XSUHPH�5DEELQLF�
FRXUW�� 7KH� DSSHDO� KDV� QRW� \HW� EHHQ� WULHG�� +RZHYHU�� IURP� WKH�
GHFLVLRQ� E\� WKH� 5DEELQLF� FRXUW� LQ� +DLID�� RQH� FRQFOXVLRQ� LV� FOHDU��
$UWLILFLDO� LQVHPLQDWLRQ� �$,'�� FDUULHG� RXW� ZLWK� WKH� KXVEDQG·V�
FRQVHQW�LV�QRW�FRQVLGHUHG�WR�EH�DGXOWHU\��0DULWDO�UHODWLRQV�EHWZHHQ�
WKH�ZRPDQ�DQG�KHU�KXVEDQG�DUH�QRW�IRUELGGHQ�EHFDXVH�RI�DUWLILFLDO�
LQVHPLQDWLRQ��QRU�LV�LW�JURXQGV�IRU�GLYRUFH��7KH�FRXUW·V�SRVLWLRQ�RQ�
DUWLILFLDO�LQVHPLQDWLRQ���$,'��DV�DGXOWHU\��JURXQGV�IRU�GLYRUFH��HWF���
ZKHQ�FDUULHG�RXW�ZLWKRXW�WKH�KXVEDQG·V�FRQVHQW��LV�QRW�GHDOW�ZLWK�LQ�
WKLV�FDVH��+RZHYHU��LW�ZRXOG�DSSHDU�WKDW�WKH�FRXUW·V�GHFLVLRQ�ZRXOG�
QRW� KDYH� EHHQ� GLIIHUHQW� HYHQ� LI� WKH� KXVEDQG·V� FRQVHQW� ZHUH� QRW�
JLYHQ���� )XUWKHUPRUH�� WKH� IDFW� WKDW� WKH� FRXUW� GLG� QRW� REOLJDWH� WKH�
KXVEDQG� IRU� PDLQWHQDQFH� RI� WKH� FKLOG� ZDV� EDVHG� RQ� JHQHUDOO\�
DFFHSWHG� UXOHV� IRU� VXSSRUW� RI� FKLOGUHQ�� EXW� ZDV� KHOG� UHVSRQVLEOH�
RQO\� RQ� WKH� EDVLV� RI� KLV� FRPPLWPHQW� DV� D� ´JXDUDQWRU�µ� LV� DOVR�
VLJQLILFDQW���� &RQVHTXHQWO\�� LW� ZRXOG� DSSHDU� WKDW� D� KXVEDQG·V�
FRQVHQW� WR� DUWLILFLDO� LQVHPLQDWLRQ� GRHV� QRW�PHDQ� WKDW� WKH� FKLOG� LV�
KHOG� WR� EH� KLV� VRQ� DQG� WKHUHIRUH� VKRXOG� UHFHLYH� VXSSRUW� RQ� WKRVH�
JURXQGV��5DWKHU��LW�HVWDEOLVKHV�D�QHZ�FRPPLWPHQW�XQUHODWHG�WR�WKH�
PDULWDO� UHODWLRQVKLS�EHWZHHQ� WKH�FRXSOH��$�IXUWKHU�FDVH�UHODWHG� WR�
DUWLILFLDO�LQVHPLQDWLRQ�ZDV�EURXJKW�EHIRUH�WKH�5DEELQLF�FRXUW�RI�7HO�
$YLY��$�ZRPDQ�VXHG�KHU�KXVEDQG�IRU�GLYRUFH�DQG�PDLQWHQDQFH�RQ�
WKH� JURXQGV� RI� KLV� VWHULOLW\�� 7KH� KXVEDQG� GHQLHG� KHU� FODLP� DQG�
FODLPHG�WKDW�LW�ZDV�WKH�ZRPDQ�ZKR�ZDV�VWHULOH��3K\VLFLDQV�FRQVXOWHG�
RQ�WKH�PDWWHU�VXJJHVWHG�LQ�YLWUR�IHUWLOL]DWLRQ��+RZHYHU��WKH�ZRPDQ�
UHIXVHG�� DUJXLQJ� WKDW� VKH�GHVLUHG� WR� FRQFHLYH�QDWXUDOO\��7KH� FRXUW�
������������
���� 7KLV� SULQFLSOH� LV� IXUWKHU� HPSKDVL]HG� E\� WKH� IDFW� WKDW� WKH� FRXUW·V� GHFLVLRQ� UHOLHG�

PDLQO\�RQ�WKH�RSLQLRQ�RI�5DEEL�0RVKH�)HLQVWHLQ��,Q�KLV�UHVSRQVXP�WKH�ODWWHU�FOHDUO\�
VWDWHV�WKDW�WKH�ZRPDQ�LV�QRW�WR�EH�FRQVLGHUHG�DGXOWHURXV��+HQFH��VKH�PD\�FRQWLQXH�
WR� HQJDJH� LQ�PDULWDO� UHODWLRQV� ZLWK� KHU� KXVEDQG�� XQOHVV� VKH� DFWXDOO\� VXEVHTXHQWO\�
HQJDJHG� LQ� VH[XDO� UHODWLRQV� ZLWK� DQRWKHU� SDUWQHU�� ,Q� WKDW� UHVSRQVXP�� 5DEEL�
)HLQVWHLQ� H[SODLQV� WKDW�� QHYHUWKHOHVV�� LQ� DUWLILFLDO� LQVHPLQDWLRQ� ZLWKRXW� KXVEDQG·V�
FRQVHQW�� KH� LV� XQGHU�QR�REOLJDWLRQ� IRU�PDLQWHQDQFH�RI� WKH� FKLOG��6LQFH� WKH�FRXUW·V�
GHFLVLRQ�ZDV� EDVHG�RQ� WKH� ODWWHU� VHFWLRQ�RI�5DEEL�)HLQVWHLQ� UHVSRQVXP�� LW� IROORZV�
WKDW�LW�DFFHSWHG�KLV�RSLQLRQ�ZLWK�UHJDUG�WR�WKH�IRUPHU�TXHVWLRQ�DV�ZHOO��

���� 7KHUH� LV� DQRWKHU� KDODFKLF� SULQFLSOH� UHODWHG� WR� WKLV�� +DODFKD� UXOHV� WKDW� KXVEDQG·V�
ZRUG�EH�DFFHSWHG�ZLWKRXW�TXHVWLRQ�LI�KH�GHQLHV�DQ\�UHODWLRQ�WR�WKH�FKLOG�FRQFHLYHG�
E\�KLV�ZLIH��´<DNNLUµ���+RZHYHU��LI�KH�VKRXOG�LQLWLDOO\�UHODWH�WR�WKH�FKLOG�DV�KLV�VRQ��
DQG� ODWHU�GHQ\�SDUHQWKRRG�RQO\�DIWHU�EHLQJ�VXHG�IRU�PDLQWHQDQFH�RI� WKH�FKLOG��KLV�
ZRUG�LV�QRW�DFFHSWHG��,Q�WKLV�FDVH��GXULQJ�WKH�ILUVW�IRXU�\HDUV�RI�WKH�FKLOG·V�OLIH��WKH�
KXVEDQG�DFNQRZOHGJHG�KLV�REOLJDWLRQ� WR�WKH�FKLOG�DQG�VXSSRUWHG�KLP��KHQFH�� LI�KH�
ODWHU� GHQLHG� VXFK� FRQVHQW� DQG� FODLPHG� WKDW� WKH� LQVHPLQDWLRQ� SURFHGXUH� ZDV�
XQGHUWDNHQ� DJDLQVW� KLV� ZLOO�� WKH� IDFW� WKDW� KH� GLG� VXSSRUW� WKH� FKLOG� IRU� IRXU� \HDUV�
ZRXOG�VHUYH�DV�DPSOH�SURRI�RI�FRQVHQW�WR�VXFK�D�SURFHGXUH��
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DFFHSWHG�WKH�ZRPDQ·V�FODLP�DQG�REOLJDWHG�WKH�KXVEDQG�WR�JUDQW�KHU�
D�GLYRUFH���

7KLV�GHFLVLRQ�ZDV�EDVHG�RQ�WKUHH�UHDVRQV��
���7KH�ZRPDQ�GHVLUHG�WR�FRQFHLYH�QDWXUDOO\��
��� 7KH� SUREDELOLW\� RI� VXFFHVVIXO� LQ�YLWUR� IHUWLOL]DWLRQ� ZDV� ORZ�

�DSSUR[LPDWHO\� ������ PDLQO\� EHFDXVH� RI� WKH� ORZ� SRWHQF\� RI� WKH�
KXVEDQG·V�VSHUP��

���7HQ�\HDUV�KDG�DOUHDG\�SDVVHG�VLQFH�WKH�PDUULDJH��$FFRUGLQJ�
WR� -HZLVK� ODZ�� LI� D� FRXSOH� LV� FKLOGOHVV� DIWHU� ��� \HDUV� RI� PDUULDJH��
HLWKHU�VSRXVH�PD\�GHPDQG�DQG�EH�JUDQWHG�D�ULJKW�WR�GLYRUFH���

7KHUHIRUH��WKH�FRXUW�UXOHG�WKDW�ZKHQHYHU�WKH�HYLGHQFH�LQGLFDWHV�
WKDW� WKH� KXVEDQG� LV� VWHULOH�� WKH� ZLIH� LV� XQGHU� QR� REOLJDWLRQ� WR�
FRQWLQXH� ZLWK� IXUWKHU� PDULWDO� HQGHDYRUV� WR� KLP�� LI� WKHUH� LV� OLWWOH�
FKDQFH� RI� VXFFHVV�� 7KLV� ODWWHU� GHFLVLRQ� UDLVHV� WKH� TXHVWLRQ�� ZKHUH�
WKH�SUREDELOLW\�RI�VXFFHVV�E\�LQ�YLWUR�IHUWLOL]DWLRQ�RU�RWKHU�PHDQV�RI�
FRQFHSWLRQ� VXUSDVV� ����� PD\� WKH� KXVEDQG� GHPDQG� WKDW� WKH� ZLIH�
XQGHUJR� VXFK�SURFHGXUHV��RU�GRHV� WKH�ZLIH�KDYH� WKH�ULJKW� WR� LQVLVW�
RQ� QDWXUDO� FRQFHSWLRQ"�+RZHYHU�� WKH� FRXUW� GLG� QRW� WRXFK� RQ� WKLV�
LVVXH� GLUHFWO\�� DQG� ZH�PXVW� ZDLW� XQWLO� VXFK� D� FDVH� DULVHV� EHIRUH� D�
GHILQLWH�DQVZHU�FDQ�EH�JLYHQ���
�
&DVHV�'HFLGHG�LQ�,VUDHOL�&LYLO�&RXUWV��

$W�SUHVHQW��RQO\�RQH�GHFLVLRQ�FRQFHUQLQJ�DUWLILFLDO�LQVHPLQDWLRQ�
KDV�EHHQ�SXEOLVKHG�E\�WKH�,VUDHOL�&LYLO�&RXUWV����,W�FRQFHUQV�D�FODLP�
������������
����$�IXUWKHU�UHOHYDQW�FDVH�ZDV�WULHG�LQ�WKH�UHJLRQDO�FRXUW�RI�7HO�$YLY�LQ�-XQH��������7KH�

FRXUW·V� GHFLVLRQ� KDV� QRW� \HW� EHHQ� SXEOLVKHG�� 1HYHUWKHOHVV�� WKH� FLUFXPVWDQFHV�
LQYROYLQJ� WKH� FDVH�� DQG� LWV� LPSRUWDQFH� LQ� GHILQLQJ� SRVVLEOH� FULPLQDO� DVSHFWV�
DVVRFLDWHG� ZLWK� DUWLILFLDO� LQVHPLQDWLRQ�� PDNH� LW� ZRUWK\� RI� PHQWLRQ�� 7KH� FDVH�
LQYROYHG�D�GLUHFWRU�RI�WKH�GLYLVLRQ�ZKLFK�GHDOW�ZLWK�SUHJQDQF\�GLIILFXOWLHV�LQ�RQH�RI�
,VUDHO·V� PDMRU� KRVSLWDOV�� +H� ZDV� UHVSRQVLEOH� IRU� WKH� DUWLILFLDO� LQVHPLQDWLRQ� RI�
ZRPHQ��XVLQJ�VSHUP�IURP�ERWK�WKHLU�KXVEDQGV�DQG�IURP�GRQRUV��+H�ZDV�DFFXVHG�RI�
XVLQJ� WKH� VSHUP� ZKLFK� PHQ� KDG� VXEPLWWHG� IRU� DQDO\VLV� IRU� DFWXDO� WUHDWPHQWV� E\�
DUWLILFLDO� LQVHPLQDWLRQ�� /LNHZLVH�� KH� ZDV� DFFXVHG� RI� XVLQJ� D� ZRPDQ·V� KXVEDQG·V�
VSHUP� �EURXJKW� WR� EH� XVHG� IRU� WKH� ZLIH·V� RZQ� WUHDWPHQW� �� IRU� WKH� DUWLILFLDO�
LQVHPLQDWLRQ� RI� RWKHU� ZRPHQ�� 7KH� FRXUW� FRQYLFWHG� WKH� DFFXVHG� EHFDXVH� ´E\�
VXEPLWWLQJ� VSHUP� IRU� DQDO\VLV�� WKH� GRQRU� LPSOLHV� WKDW� LW� VKRXOG� QRW� EH� XVHG� WR�
LPSUHJQDWH� D� IRUHLJQ� ZRPDQ�� 7KH� VDPH� DSSOLHV� WR� VSHUP� VXEPLWWHG� IRU� SHUVRQDO�
XVH����7KXV��XVLQJ�D�PDQ·V�VSHUP�IRU�FRQFHSWLRQ�ZLWKRXW�KLV�FRQVHQW�YLRODWHV�PHGLFDO�
HWKLFV����:KHQ�D�GRFWRU�RI�WKH�DFFXVHG·V�VWDQGLQJ�DQG�SRVLWLRQ�VR�GUDVWLFDOO\�YLRODWHV�
PHGLFDO�HWKLFV��KH�EHWUD\V�WKH�WUXVW��DV�GHILQHV�E\�WKH�&ULPLQDO�/DZ������������µ�7KH�
FRXUW·V�GHFLVLRQ�FRQWLQXHV��´,W�LV�ILWWLQJ�WR�FRQYLFW�WKH�DFFXVHG�RI�EHWUD\DO�RI�WUXVW��D�
YLRODWLRQ�RI�VHFWLRQ�����RI�WKH�&ULPLQDO�/DZ�IRU�QRW�DVNLQJ�SHUPLVVLRQ�IURP�D�GRQRU�
RI� VSHUP�JLYHQ� WR�EH�XVHG� WR� LPSUHJQDWH�KLV�ZLIH� WR�XVH�SDUW�RI�WKH�VSHUP�IRU�WKH�
WUHDWPHQW�RI�RWKHU�ZRPHQ�µ�
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PDGH�E\�D�ZRPDQ�WR�WKH�UHJLRQDO�FRXUW�RI�%H·HU�6KHYD�IRU�DOLPRQ\�
DQG�PDLQWHQDQFH�RI�KHU�FKLOG��FRQFHLYHG�E\�DUWLILFLDO� LQVHPLQDWLRQ�
E\�D�IRUHLJQ�GRQRU·V�VSHUP��7KH�KXVEDQG�KDG�RULJLQDOO\�FRQVHQWHG�
WR� DUWLILFLDO� LQVHPLQDWLRQ�� $ERXW� RQH� \HDU� DIWHU� WKH� FKLOG·V� ELUWK��
PDULWDO�SUREOHPV�DURVH�EHWZHHQ�WKH�FRXSOH��DQG�WKH�KXVEDQG�WKHQ�
GHFLGHG� WR�ZLWKKROG� VXSSRUW� IURP�ERWK�PRWKHU� DQG� FKLOG��'XULQJ�
WKH�FRXUVH�RI�WKH�FDVH��WKH�FRXSOH�GLYRUFHG�DQG�UHDFKHG�D�SURSHUW\�
VHWWOHPHQW�� 7KH� FRXUW� ZDV� WKHQ� FRQIURQWHG� ZLWK� WKH� TXHVWLRQ� RI�
PDLQWHQDQFH�RI�WKH�FKLOG��

7KH�FRXUW�UXOHG�LQ�IDYRU�RI�WKH�FKLOG�DQG�REOLJDWHG�WKH�KXVEDQG�
WR� VXSSRUW� LW���� -XVWLFH� <�� &RKHQ�� ZKR� ZURWH� WKH� GHFLVLRQ��
H[SODLQHG����

:KHQ� WKH� GHIHQGDQW� FRQVHQWHG� WR� KLV� ZLIH·V� XQGHUJRLQJ�
DUWLILFLDO�LQVHPLQDWLRQ��KH�DFFHSWHG�WKH�DGGLWLRQ�RI�DQRWKHU�SHUVRQ�
WR� KLV� IDPLO\���� 7KXV�� KLV� FRQVHQW� FDQ� EH� VHHQ� DV� DQ� LPSOLFLW�
FRPPLWPHQW� WR� VXVWDLQ� WKH� FKLOG� VR� FRQFHLYHG���� :KHQ� D� SHUVRQ�
FRQVHQWV� WKDW�KLV�ZLIH�XQGHUJR�DUWLILFLDO� LQVHPLQDWLRQ��KH�FRQVHQWV�
DQG�LPSOLFLWO\�REOLJDWHV�KLPVHOI�WR�KLV�ZLIH�DQG�WR�WKH�FKLOG������

7KXV��WZR�SULQFLSOHV�DUH�WR�EH�GHULYHG�IURP�WKLV�GHFLVLRQ��
��� 7KH� KXVEDQG·V� FRQVHQW� WR� DUWLILFLDO� LQVHPLQDWLRQ� LPSOLHV� D�

FRPPLWPHQW�WR�VXSSRUW�WKH�FKLOG�FRQFHLYHG��
���7KH�KXVEDQG·V�REOLJDWLRQ�WRZDUGV�WKH�FKLOG�LV�QRW�GHSHQGHQW�

XSRQ� WKH� OHJDO� UHODWLRQVKLS� EHWZHHQ� WKH� KXVEDQG� DQG� WKH� FKLOG·V�
PRWKHU�DW�WKH�WLPH�WKH�FDVH�LV�EURXJKW�WR�FRXUW���

�
$QDO\VLV�RI�WKHVH�'HFLVLRQV�

7KRXJK�WKH�VSDUVLW\�RI�UHOHYDQW�FDVHV�UHTXLUHV�WKDW�DQ�DQDO\VLV�
EH�PDGH�ZLWK� H[WUHPH� FDUH�� FHUWDLQ� EDVLF� DWWLWXGHV� FDQ�EH� VHHQ� LQ�
WKH�GHFLVLRQ�RI�WKH�5DEELQLF�DQG�FLYLO�FRXUWV�LQ�WKLV�PDWWHU��

)LUVW�� LI�WKH�KXVEDQG�FRQVHQWV���WR�DUWLILFLDO�LQVHPLQDWLRQ�RI�KLV�
ZLIH�E\�D�IRUHLJQ�GRQRU·V�VSHUP��KLV�FRQVHQW�REOLJDWHV�KLP�WR�EHDU�
������������
����3�0��$URQ\�YV��$URQ\���������SS���������
����3�3��6DODPH�YV��6DODPH���������SS���������
����-XVWLFH�.DKDQ�EDVHG�KLV�UXOLQJ�RQ�GHFLVLRQV�UHQGHUHG�LQ�WKH�86��3HRSOH�YV��6RUHPVRQ��

&DO�5376�� ���� DQG�*XUVN\� YV��*XUVN\��1<6� ����� ����� ,Q� WKH� ODWWHU� FDVH�� WKH�1HZ�
<RUN�6XSUHPH�&RXUW� UXOHG� WKDW�D� FKLOG� FRQFHLYHG�E\�DUWLILFLDO� LQVHPLQDWLRQ� LV�QRW�
WKH� OHJDO� VRQ�RI� WKH�KXVEDQG��1HYHUWKHOHVV�� WKH� ODWWHU� LV� ILQDQFLDOO\� UHVSRQVLEOH� IRU�
KLV�VXSSRUW�HYHQ�DIWHU�KH�GLYRUFHV�KLV�ZLIH��LI�KH�KDG�DJUHHG�RULJLQDOO\�WR�WKH�IRUHLJQ�
GRQRU�LQVHPLQDWLRQ��

����([DFWO\�ZKDW�ZDV�PHDQW� E\� WKH�KXVEDQG·V� FRQVHQW�� DQG�KRZ� WKDW� FRQVHQW�PXVW�EH�
IRUPDOL]HG� ZHUH� QRW�PHQWLRQHG� E\� HLWKHU� WKH�5DEELQLF� RU� VHFXODU� FRXUWV��2Q� WKH�
FRQWUDU\�� ERWK� V\VWHPV� VHHPHG� WR� LPSO\� WKDW� WKH� KXVEDQG·V� NQRZOHGJH� DQG�
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UHVSRQVLELOLW\� IRU� PDLQWHQDQFH� RI� WKH� FKLOG� FRQFHLYHG�� )URP� WKLV�
RQH� PD\� FRQFOXGH� WKDW� HYHQ� WKRXJK� WKH� KXVEDQG� GLG� QRW�
ELRORJLFDOO\� IDWKHU� WKH� FKLOG�� KLV� ´FRQFHSWLRQµ� RI� WKH� FKLOG� LQ� WKH�
UHDOP�RI�WKRXJKW�LV�VXIILFLHQW�WR�REOLJDWH�KLP�WR�FDUH�IRU�LW���

)XUWKHUPRUH�� WKLV� REOLJDWLRQ� UHVXOWV� IURP� D� SHUVRQDO� FRPPLW��
PHQW� E\� WKH� KXVEDQG� WR� WKH� FKLOG���� DQG� FRQWLQXHV� HYHQ� DIWHU� WKH�
PDUULDJH�EHWZHHQ�WKH�KXVEDQG�DQG�WKH�ZLIH�KDV�EHHQ�WHUPLQDWHG��

,W�DOVR�DSSHDUV�WKDW�DV�D�FRQVHTXHQFH�RI�WKH�KXVEDQG·V�FRQVHQW��
D�ZRPDQ·V�XVH�RI�DUWLILFLDO� LQVHPLQDWLRQ�LV�QRW�WR�EH�FRQVLGHUHG�DV�
JURXQGV� IRU� GLYRUFH�� 7KHUH� DUH� RSLQLRQV� ZKLFK� YLHZ� DUWLILFLDO�
LQVHPLQDWLRQ� DV� WDQWDPRXQW� WR� DGXOWHU\�� DQG� WKHUHIRUH� ZRXOG�
SURKLELW� WKH� ZRPDQ� IURP� HQJDJLQJ� LQ� VH[XDO� UHODWLRQV� ZLWK� KHU�
KXVEDQG� RU� WKH� GRQRU���� $FFRUGLQJO\�� WKH� KXVEDQG·V� FRQVHQW� LV�
LUUHOHYDQW���� +RZHYHU�� DFFRUGLQJ� WR� WKRVH� ZKR� GR� QRW� UHJDUG�
DUWLILFLDO�LQVHPLQDWLRQ�DV�DGXOWHU\����WKH�KXVEDQG·V�FRQVHQW�ZRXOG�EH�
YHU\� LPSRUWDQW�� 8QGHUJRLQJ� DUWLILFLDO� LQVHPLQDWLRQ� ZLWKRXW� WKH�
KXVEDQG·V� NQRZOHGJH� LV� D� EHWUD\DO� RI� WUXVW� WKDW� GLVWXUEV� WKH�
PDUULDJH�UHODWLRQVKLS��DQG�PD\�E\�LWVHOI�EH�FRQVLGHUHG�JURXQGV�IRU�
GLYRUFH�� )XUWKHUPRUH�� DFFRUGLQJ� WR� WKH� RSLQLRQ� WKDW� E\� VXFK� D�
SURFHGXUH� WKH� ZRPDQ� LV� KHOG� WR� KDYH� YLRODWHG� WKH� ´'DW� <HKXGL�µ�
7KLV�PD\�VXUHO\�EH�FRQVLGHUHG�JURXQGV�IRU�GLYRUFH��

+RZHYHU��LI�WKH�KXVEDQG�FRQVHQWV�WR�DUWLILFLDO�LQVHPLQDWLRQ��WKLV�
QR�ORQJHU�LV�FRQVLGHUHG�JURXQGV�IRU�GLYRUFH��HYHQ�LI�DW�D�ODWHU�GDWH�
WKH�KXVEDQG�LQFOXGHV�WKLV�DV�RQH�RI�WKH�UHDVRQV�IRU�KLV�UHTXHVW�IRU�D�
GLYRUFH�� 7KLV� FRQFOXVLRQ� LV� FOHDU� IURP� WKH� GHFLVLRQ� RI� WKH� +DLID�
FRXUW���� 7KRXJK� WKHUH� LV� DQ� DSSDUHQW� FRQWUDGLFWLRQ� EHWZHHQ� WKLV�
������������

DFFHSWDQFH�RI�WKH�WUHDWPHQW�XQGHUJRQH�E\�KLV�ZLIH�DUH�VXIILFLHQW�WR�EH�FRQVLGHUHG�DV�
FRQVHQW�� �,Q� KDODFKD�� ZH� ILQG� D� SDUDOOHO� SULQFLSOH�� ´VLOHQFH� LV� HTXLYDOHQW� WR�
DFFHSWDQFH�µ�� ,Q� QR� FDVH� ZDV� IRUPDO� FRQVHQW� UHTXLUHG�� 2Q� WKLV� EDVLV� WKH� VHFXODU�
FRXUW� FRQVLGHUHG� WKH� FDVH� WR� EH� JRYHUQHG� E\� VHFWLRQV� ��� DQG� ��� RI� WKH�&RQWUDFWV�
�*HQHUDO�3DFWV��/DZ��������$V�RI�QRZ��ERWK�WKH�KXVEDQG�DQG�WKH�ZLIH�PXVW�VLJQ�D�
IRUPDO�GRFXPHQW�RI�FRQVHQW�WR�DUWLILFLDO�LQVHPLQDWLRQ��7KH�KXVEDQG�PXVW�DOVR�DIILUP�
WKDW� KH�GHVLUHV� WKH�EDE\� WR� EH� FRQVLGHUHG� DV� KLV� QDWXUDO� FKLOG��+RZHYHU�� WKH� OHJDO�
SRZHU�RI�WKHVH�GRFXPHQWV�KDV�QRW�\HW�EHHQ�WHVWHG��

���� ,W� PXVW� EH� QRWHG� WKDW� WKRXJK� WKH� 5DEELQLF� FRXUW� YLHZHG� WKH� KXVEDQG� DV� D�
´JXDUDQWRU�µ�WKH�VHFXODU�FRXUW�PDLQWDLQHG�WKH�KLV�FRQVHQW�LPSOLHG�D�FRPPLWPHQW�WR�
DFFHSW�IXOO�UHVSRQVLELOLW\�IRU�PDLQWHQDQFH�RI�WKH�FKLOG���

����6HH�QRWH�����
����6HH�QRWH������
����6HH�QRWH�����
���� ,W�PXVW� EH�QRWHG� WKDW� WKH� FRXUW� LQ�+DLID� UHOLHG�KHDYLO\� RQ� WKH�GHFLVLRQV�RI�5DEEL�

0RVKH� )HLQVWHLQ�� 5DEEL� )HLQVWHLQ� IRUELGV� DUWLILFLDO� LQVHPLQDWLRQ� IURP� D� IRUHLJQ�
GRQRU� ZLWKRXW� WKH� KXVEDQG·V� FRQVHQW� DQG� ZRXOG� SHUPLW� LW� ZLWK� WKH� KXVEDQG·V�
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FRQFOXVLRQ� DQG� WKH� UDWLRQDOH� HPSOR\HG� E\� WKH� 5DEELQLF� FRXUW� LQ�
-HUXVDOHP��LW�LV�SRVVLEOH�WR�UHFRQFLOH�WKH�WZR�GHFLVLRQV��7KH�GHFLVLRQ�
RI� WKH� -HUXVDOHP� FRXUW� GHFODUHG��7KH�ZRPDQ� WUDQVJUHVVHG�DJDLQVW�
*RG�DQG�KHU�KXVEDQG��WKHUHIRUH�VKH�LV�REOLJHG�WR�DFFHSW�D�GLYRUFH�µ��

,Q� H[SODLQLQJ� WKDW� GHFLVLRQ�� WKH� FRXUW� GHFODUHG�� ´7KH� YHU\�
SK\VLFDO� SDUWLFLSDWLRQ� RI� WKH� ZRPDQ� LQ� VXFK� DQ� DERPLQDEOH� DFW�
ZLWKRXW�WKH�KXVEDQG·V�NQRZOHGJH���OLNHQV�KHU�WR�D�ZRPDQ�ZKR�YLRODWHV�
WKH� IDLWK�µ��� 7KXV�� LW� PLJKW� EH� DUJXHG� WKDW� HYHQ� DFFRUGLQJ� WR� WKH�
VWULFW� SHUVSHFWLYH� RI� WKH� -HUXVDOHP� FRXUW�� WKH� KXVEDQG·V� FRQVHQW�
ZRXOG� DOWHU� WKH� OHJDO� FRQVHTXHQFHV� RI� DUWLILFLDO� LQVHPLQDWLRQ�ZLWK�
UHJDUG�WR�GLYRUFH��

7KH�,VUDHOL�VHFXODU�OHJDO�V\VWHP�KDV�QRW�WDNHQ�D�SRVLWLRQ�RQ�WKLV�
PDWWHU�� 1HYHUWKHOHVV�� LW� LV� YHU\� XQOLNHO\� WR� SUHVXPH� WKDW� LW� ZRXOG�
GHSDUW� IURP� WKH� DSSURDFK� WDNHQ� E\� WKH� OHJDO� V\VWHPV� LQ� RWKHU�
FRXQWULHV���ZKLFK�SODFH�QR�PRUDO�REMHFWLRQ� WR� WKH�XVH�RI�D�GRQRU·V�
VSHUP�LQ�DUWLILFLDO�LQVHPLQDWLRQ���

1HYHUWKHOHVV�� WKH� VHQVLWLYH� PRUDO� DQG� LGHRORJLFDO� LVVXHV� DVVR��
FLDWHG� ZLWK� DUWLILFLDO� LQVHPLQDWLRQ� DUH� OLNHO\�� E\� VRPH� DXWKRULWLHV��
WRWDOO\�WR�IRUELG�LQVHPLQDWLRQ�E\�D�IRUHLJQ�GRQRU·V�VSHUP��)XUWKHU��
PRUH�� LW� LV�SRVVLEOH� WKDW� WKH\�ZRXOG�DVN� WKH� MXGLFLDU\� WR� UXOH� DV� WR�
ZKHWKHU� FRQVHQW� WR� DQ� DPRUDO� DFW� KDV� OHJDO� VLJQLILFDQFH�� 1HYHU��
WKHOHVV�� HYHQ� LI� DUWLILFLDO� LQVHPLQDWLRQ� ZHUH� WR� EH� FRQVLGHUHG�
DGXOWHU\�GHVSLWH�WKH�KXVEDQG·V�FRQVHQW��LW�LV�OLNHO\�WKDW�VXFK�FRQVHQW�
PLJKW�VWLOO�FUHDWH�D�ELQGLQJ�ILQDQFLDO�REOLJDWLRQ��

�
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FRQVHQW��SURYLGHG�WKH�VSHUP�ZHUH�WDNHQ�IURP�D�JHQWLOH��7KH�XVH�RI�D�JHQWLOH·V�VSHUP�
PLQLPL]HV�WKH�SUREOHPV�LQYROYHG�LQ�WKH�PDUULDJH�SUREOHPV�VXFK�DV�SURJHQ\��

����7KH�HPSKDVLV�ZDV�DGGHG�E\�WKH�DXWKRU��
���� ,W� DSSHDUV� WKDW� WKHUH� LV� DQ� LPSOLHG�FRQWUDGLFWLRQ�EHWZHHQ� WKH�GHFLVLRQ�UHDFKHG�E\�

WKH� 5DEELQLF� FRXUW� DQG� WKHLU� H[SODQDWLRQ� RI� WKH� GHFLVLRQ�� 7KH� GHFLVLRQ� LWVHOI�
GHFODUHG� WKH�DFW�RI�DUWLILFLDO� LQVHPLQDWLRQ�DV�D�´WUDQVJUHVVLRQ�DJDLQVW�*RG�DQG�WKH�
KXVEDQG�µ�ZKLOH�WKH�H[SODQDWLRQ�´OLNHQHGµ�WKH�ZRPDQ�WR�RQH�ZKR�YLRODWHG�WKH�IDLWK��
7KHUH�LV�D�EDVLF�GLIIHUHQFH�EHWZHHQ�WKH�WZR�FRQFHSWV��$�ZRPDQ�ZKR�´WUDQVJUHVVHV�
DJDLQVW�*RG�DQG�KHU�KXVEDQGµ�PD\�QR�ORQJHU�HQJDJH�LQ�PDULWDO�UHODWLRQV�ZLWK�KHU�
KXVEDQG�� ,Q� FRQWUDVW�� D� KXVEDQG� PD\�� XQGHU� FHUWDLQ� FLUFXPVWDQFHV�� FRQWLQXH�
PDUULDJH� UHODWLRQVKLS�ZLWK� D�ZRPDQ�ZKR� ´YLRODWHV� WKH� IDLWK�µ�)XUWKHUPRUH�� LI� WKH�
KXVEDQG�LV�ZLOOLQJ�WR�FRQWLQXH�WKHVH�UHODWLRQV��WKH�ZRPDQ·V�SUHYLRXV�EHKDYLRU�LV�QR�
ORQJHU� FRQVLGHUHG� JURXQGV� IRU� GLYRUFH�� 3HUKDSV�� IRU� WKLV� UHDVRQ�� WKH�GHFLVLRQ�ZDV�
ZRUGHG�ZLWK�WKH�H[SUHVVLRQ�´OLNHQHG�WKH�ZRPDQ�µ��

����$�GLVFXVVLRQ�RI�WKHVH�LVVXHV�LQ�UHODWLRQ�WR�$PHULFDQ�ODZ�FDQ�EH�IRXQG�LQ�6KHSDUG·V��
+DUGLQJ��3UHJQDQF\�DQG�%LUWK�&DVHV��)DPLO\�/DZ�6HULHV��0F*UDZ�+LOO���������SS��
��������� LQ� UHODWLRQ� WR�RWKHU� OHJDO� V\VWHPV�VHH�6KLSPDQ�� LELG���QRWHV��������DQG�(��
.DSODQ��´$UWLILFLDO�,QVHPLQDWLRQ�µ�7HO�$YLY�8QLYHUVLW\�/DZ�5HYLHZ��������9RO������S��
�����



$UWLILFLDO�,QVHPLQDWLRQ�LQ�,VUDHO� � �����

&RQFOXVLRQ�
,W� LV� GLIILFXOW� WR� HVWDEOLVK� D� FOHDU� SHUVSHFWLYH� RI� WKH� 5DEELQLF�

DQG�FLYLO�FRXUWV�LQ�,VUDHO�UHJDUGLQJ�DUWLILFLDO�LQVHPLQDWLRQ�EHFDXVH�RI�
WKH�VSDUVLW\�RI�GHFLVLRQV�UHQGHUHG�RQ�WKH�TXHVWLRQ�DQG�WKH�DSSDUHQW�
FRQWUDGLFWLRQV� EHWZHHQ� WKRVH� GHFLVLRQV�� )XUWKHUPRUH�� VXFK� GHF��
LVLRQV� UHTXLUHG� FHUWDLQ�PHGLFDO� WHVWLPRQ\� UHJDUGLQJ�� IRU� H[DPSOH��
SURRI� RI� D� KXVEDQG·V� DEVROXWH� VWHULOLW\�� ZKLFK� LV� GLIILFXOW� WR�
DVFHUWDLQ��1HYHUWKHOHVV��D�QXPEHU�RI�FRQFOXVLRQV�PD\�EH�UHDFKHG��
��� ,I� WKH� KXVEDQG� KDG� FRQVHQWHG� WR� WKH� SURFHGXUH�� VXFK� FRQVHQW�

LPSOLHV�D�ZLOOLQJQHVV�WR�DFFHSW�UHVSRQVLELOLW\�IRU�WKH�PDLQWHQDQFH�
RI�D�FKLOG�VR�FRQFHLYHG���

��� 1HYHUWKHOHVV�� WKH� KXVEDQG� LV� QRW� FRQVLGHUHG� WKH� FKLOG·V� OHJDO�
IDWKHU���

���7KH�KXVEDQG·V� FRPPLWPHQW� IRU� WKH�PDLQWHQDQFH�RI� WKH� FKLOG� LV�
QRW� FRQQHFWHG�ZLWK� WKH� UHODWLRQVKLS� EHWZHHQ� KLP� DQG� KLV�ZLIH��
(YHQ�LI�WKH�FRXSOH�ZHUH�GLYRUFHG��WKH�KXVEDQG�PXVW�FRQWLQXH�WR�
VXSSRUW�WKH�FKLOG���

���7KHUH�LV�QR�FOHDU�GHFLVLRQ�DV�WR�ZKHWKHU�DUWLILFLDO�LQVHPLQDWLRQ�LV�
WR�EH�FRQVLGHUHG�DV�DGXOWHU\�DQG�WKHUHIRUH�VHUYH�DV�JURXQGV�IRU�
GLYRUFH��
�
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